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Statement. 


This proceeding in mandamus was instituted to cdmpel 
the Interstate Commerce Commission (hereinafter called 
the “Commission”) to take .jurisdiction of intervening 
petitions filed with it by appellants in a case then pend- 
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ing before it and known as its docket No. 15682, Missouri- 
Kansas-Texas Railroad Company v. Kansas City Ter¬ 
minal Railway Company, and to determine the rights of 
appellants. The Commission erroneously dismissed ap¬ 
pellants’ intervening petitions on the ground that it had 
no jurisdiction to afford the relief or determine the 
rights of the appellants asserted in said intervening peti¬ 
tions. The facts out of which this controversy arises are 

m/ 

undisputed and fully set out in a report made by the Com¬ 
mission on November 10, 1925, in the case before it, 
which report is attached to the petition herein as Exhibit 
5 and appears at pages 94 ct seq. of the printed record. 

These facts mav be briefly stated: 

» • 

The Kansas City Terminal Railway Company (here¬ 
inafter called the “Terminal Company”) is a Missouri 
corporation which was organized in 1906, for the pur¬ 
pose of acquiring, constructing and operating a new 
union station and terminal facilities in Kansas City, Mis¬ 
souri, and Kansas City, Kansas, for the benefit of ten 
trunk line railroads entering the old union station in 
said city. On June 12, 1909, an operating agreement 
(Part of Ex. 1 to Petition; Rec., 17 , et seq.) was en¬ 
tered into in which each of the ten companies agreed to 
use the facilities of the Terminal Company and to pay 
its share of the expenses of said Terminal Company, in¬ 
cluding taxes, and interest and principal on its bonds, 
when due, as well as the expenses of operating and main¬ 
taining the Terminal Company’s facilities. (Rec., 25, 
26, 31.) 

It was further agreed that if any using company de¬ 
faulted in making its payments, the other companies 
would pay their proportion of the amount in default 
(Rec., 26), and the method of apportioning among the 
using or proprietary companies the amounts to be paid 
by them was also fixed (Rec., 25, et seq.; 31, et seq.) 
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The agreement further provided that the payment of its 
portion of the Terminal Company’s expenses was a con¬ 
dition precedent to the right of any using or proprietary 
company to use the Terminal Company’s facilities 
(Rec., 43, et seq.) On the same date (June 12, 1909j the 
same parties executed a stock trust agreement (Pa}rt of 
Ex. 6 to Petition; Rec. 136, et seq.) wherein they agreed 
to carry out the terms and provisions of the operating 
agreement and pledged their stock as security for such 
promise. 

On January 12, 1910, appellants herein, Chicago Oreat 
Western Railroad Company and The Kansas City 
Southern Railway Company, became parties to the £tock 
trust agreement and the operating agreement through 
the execution of a supplemental operating agreement 
(Part of Ex. 1 to Petition; Rec., 63, et seq.) and a sup¬ 
plemental stock trust agreement (Part of Ex. 6 to Peti¬ 
tion; Rec., 162, et seq.) At the time of the proceedings 
before the Commission each of the proprietary com¬ 
panies owned $183,333.33 of stock in the Terminal Com¬ 
pany, and there was no other stock outstanding. This 
condition still obtains. 

In conformity with said agreements the Terininal 
Company issued and sold $50,000,000 of bonds secured 
by its properties then owned and thereafter acquired 
(Rec., 240), each of the proprietary companies, as ibove 
stated, agreeing to pay its numerical proportion of the 
principal and interest on said bonds as they became due. 
The expenses of the Terminal Company incurred in the 
maintenance and operation of its facilities were, bv said 
operating agreement, to be paid by the using or proprie¬ 
tary companies on a user basis. The Terminal Company 
then proceeded with the acquisition of the properties 
necessary for its purposes and the construction and re- 
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construction of the necessary facilities, which now com¬ 
prise the new union station and large terminals used for 
both freight and passenger service. The new station was 
put in operation in November, 1914. 

Some of the using or proprietary companies then 
made, and still make, much more use of the Terminal 
Company's facilities than do other companies. There are 
four so-called large users and eight so-called smaller 
users. As a result of the terms and provisions of the 
operating agreement, appellants, which make very small 
use of the Terminal Company’s facilities (2.61 per cent 
by the Chicago Great Western and 2.24 per cent by the 
Kansas City Southern, in 1932), each pay one-twelfth of 
the Terminal Company's interest and taxes, and their 
share, on a user basis, of the operating expenses of the 
Terminal Company; while the Atchison, Topeka and 
Santa Fe Railway Company, for example, makes 26.06 
per cent of the total use of said facilities but still pays 
only one-twelfth of the taxes and interest charges of the 
Terminal Company. Exhibit 2 attached to the petition 
(Rec., 84) shows the percentage of use by each using line 
in 1932, the amounts paid by each on account of interest 
and taxes of the Terminal Company under the operating 
agreement and what each line would have paid for in¬ 
terest and taxes on a user basis. 

As a result of this distribution of these charges, the 
cost to appellants for their use of the Terminal Com¬ 
pany’s facilities for the year 1932, for example, included 
$190,836.96 paid by the Chicago Great Western and 
$190,816.99 paid by the Kansas City Southern on ac¬ 
count of interest and taxes, while the amount paid by 
the Santa Fe on the same account was $195,303.56. Had 
these charges for interest and taxes been divided on a 
user basis, the Santa Fe would have paid $599,655.32, 
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the Chicago Great Western $60,057.57, and the Kansas 
City Southern $51,543.67. In other words, in 193j2, the 
division of interest and taxes under the operating Agree¬ 
ment instead of on a user basis saved the Santa Fe $404,- 
351.76, while the excess cost to the Chicago Great [West¬ 
ern and Kansas City Southern under the operating 
agreement was $130,779.39 and $139,269.82, respectively. 
(See Ex. 2, Rec., 84.) 

Sometime prior to March 10, 1924, the property of the 
Missouri, Kansas and Texas Railway Company, one of 
the proprietary companies of the Terminal Conjpany, 
was sold at foreclosure sale to the Missouri-Kansas- 
Texas Railroad Company, and this latter compahy re¬ 
fused to adopt the operating agreement. Its refusal to 
so adopt the agreement was later upheld by the c(ourts. 
On March 10, 1924, the Missouri-Kansas-Texas Railroad 
Company filed with the Commission a petition asking 
for the entry of an order pursuant to the provisions of 
paragraph (4) of Section 3 of the Act to Regulate Com¬ 
merce, according to it the right to use, upon equitable 
terms, designated portions of the passenger station and 
other terminal facilities of the Terminal Company. The 
principal ground of the application was that the terms 
of the operating agreement were unjust, inequitable and 
burdensome, because the companies using the Terminal 
Company’s facilities were required to pay the Terminal 
Company’s interest and taxes on a numerical bas^s. 

All of the proprietary companies of the Terminal 
Company were permitted to file intervening petitions in 
the proceeding thus instituted. In those petitions, the 
Terminal Company and the larger users alleged that the 
Missouri-Kansas-Texas Railroad Company should not 
be permitted to use the Terminal Company’s facilities 
except in conformity with the terms of the operating 
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agreement, and the smaller users, including appellants, 
alleged that if the Missouri-Kansas-Texas Company 
were permitted to use the Terminal Company’s facilities 
on terms more favorable than their own, similar relief 
should be granted them; also that the terms of the oper¬ 
ating agreement were inequitable, unjust, unreasonable, 
discriminatory and unlawful. They prayed that all the 
companies using the Terminal Company’s facilities 
should be permitted and required to pay for such use 
upon a fair, just and equitable basis. The intervening 
petitions filed by appellants were attached to the peti¬ 
tion filed herein, as Exhibit 3 (Kec., S5, et seq.) and Ex¬ 
hibit 4 (Rec., 87, et seq.). 

After hearings, the Commission issued a report on 
November 10, 1925 (Ex. 5 to Petition, Rec., 94, et seq.: 
104 I. C. C. Rep. 203), finding that the Missouri-Kansas- 
Texas Railroad Company should be permitted to use the 
facilities of the Terminal Company, but dismissing the 
intervening petitions of appellants and the other small 
users on the ground that it had no jurisdiction under the 
law to alter the obligations imposed by the operating 
agreement upon the users of the Terminal Company’s 
facilities. Notwithstanding this decision, the Commission 
indicated that the terms of the operating agreement 
were improper, saying (Rec., 117): 

“In reaching the foregoing conclusions we never¬ 
theless think that this case strongly suggests the 
advisability of a re-examination by the respective 
participating carriers of terminal arrangements 
which have been developed through past decades, in¬ 
cluding division of capital charges and adjustment 
of property interests. The subject is obviously of 
such importance to the public, including the rail¬ 
roads, that a reappraisal should be voluntarily 
undertaken in the light of present conditions.’’ 

Three of the members of the Commission dissented 


from the majority opinion in so far as it refused relief 
to the smaller users, and expressed the opinion that the 
charges made by the Terminal Company should be ap¬ 
portioned upon a user basis, or upon some basis ipore 
just and equitable than the numerical basis imposed by 
the operating agreement. (Rec., 231, et seq.) 

Because of certain questions still unsettled in the ^lis- 
souri, Kansas and Texas Railway Company foreclosure 
proceeding, and possibly for other reasons, nothing fur¬ 
ther was done in the proceeding before the Commission 
until March, 1933, when the Missouri-Kansas-Texas 
Railroad Company tiled an application for further hear¬ 
ing to determine the amount of compensation which it 
should pay for its use of the Terminal Company’s facil¬ 
ities. In April and May, 1931, and before any heading 
was had upon the last mentioned application, appellants 
filed their petitions in said proceeding praying for a re¬ 
hearing upon the order dismissing their intervening peti¬ 
tions. Said petitions for rehearing were denied on dune 
1, 1931. j 


Thereafter from time to time hearings were had on 
the application of the Missouri-Kansas-Texas Railroad 
Company, but the proceeding was still undisposed of 
when appellants, on May 31, 1933, filed their petition 
herein (Rec., 2, et seq.) for a writ of mandamus to Com¬ 
pel the Commission to set aside its order of Noveiiiber 
10, 192'5, dismissing appellants’ intervening petitions 
and its order of June 1, 1931, denying their petition^ for 
rehearing; and to compel the Commission to hear and 
decide the issues raised by said intervening petitions 
upon their merits. On June 7, 1933, the Commission filed 
its answer. (Rec., 201, et seq.) 

The Terminal Company and the Atchison, Topeka & 
Santa Fe Railway Company, Chicago, Rock Islapd & 
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Pacific Railway Company, Union Pacific Railroad Com¬ 
pany, Chicago, Burlington & Quincy Railroad Company 
and Missouri Pacific Railroad Company were also per¬ 
mitted to intervene (Rec., 210, 229, 240) as respondents 
and thereafter filed answers (Rec., 210, et seq .; 229, 
et seq.). Under these answers and a stipulation made 
upon the hearing (Rec., 240, 241), the essential allega¬ 
tions of fact contained in the petition were admitted. 
Those facts are as set out herein and in the report of 
the Commission. 


The cause came on for hearing in the Supreme Court 
of the District on June 22, 1933, on a demurrer filed that 
day by appellants to the answers theretofore filed by de¬ 
fendant and the interveners. (Rec., 23S, 239.) There¬ 
upon the court overruled the demurrer, and appellants 
electing to stand thereon, the court entered an order on 
June 23, 1933 that appellants’ petition for writ of man¬ 
damus be dismissed but allowing an appeal to this Court. 
(Rec., 239.) On July 1, 1933, appellants filed their assign¬ 
ment of errors. (Rec., 241, et seq.) On July 6, 1933, 
they filed their designation of record (Rec., 242) and the 
record was filed in this Court on September 13, 1933. 
(Rec., 244.) 


Since this case was docketed in this Court, there has 
been a development in the proceedings before the Com¬ 
mission. On November 13, 1933, the Commission issued 
a report on the application of the Missouri-Kansas- 
Texas Railroad Company for an order fixing the com¬ 
pensation which it should pay for its use of the Ter¬ 
minal Company's facilities. The cause still remains be¬ 
fore the Commission, however, pending the filing and 
determination of petitions for rehearing and the entry 
of a final order. 
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ASSIGNMENT OF ERRORS PARTICULARLY RE¬ 
LIED ON BY APPELLANTS. 


(1) The court erred in failing to hold that the Iiiter- 
state Commerce Commission, under paragraphs (1),! (3) 
and (4) of Section 3 of the Act to Regulate Commerce, 
had the jurisdiction contended for herein. 

i 

(2) The court erred in failing to hold that the feaid 
Commission, in its report of November 10, 1925, made 
in its Docket 15682, denied that it had the jurisdiction 
contended for herein under said paragraphs (1), (3) and 
(4) of said Section 3 of the Act to Regulate Commerce. 

(3) The court erred in failing to hold that relators 
were entitled to the writ of mandamus prayed for here¬ 
in and in refusing to issue said writ. 

(4) The court erred in holding that relators werq not 
entitled to the writ of mandamus prayed for herein; in 
overruling the demurrer filed by relators to the answers 
of respondent and interveners, and in dismissing! the 
petition of relators. 
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ARGUMENT. 


I. 

THE COURT BELOW ERRED IX FAILING TO HOLD THAT THE IN¬ 
TERSTATE COMMERCE COMMISSION HAD THE JURISDICTION 
ALLEGED BY APPELLANTS: IN FAILING TO HOLD THAT SAID 
COMMISSION HAD ERRONEOUSLY DENIED THAT JURISDICTION ; 
AND IN HOLDING THAT APPELLANTS WERE NOT ENTITLED TO 
A WRIT OF MANDAMUS COMPELLING SAID COMMISSION TO 
DETERMINE THE MERITS OF THE ISSUES PRESENTED TO IT BY 
APPELLANTS. 

The foregoing states the real issues presented to this 
court for determination. The lower court wrote no opin¬ 
ion in overruling appellants ’ demurrer to the answers 
and in dismissing their petition. In assigning error, 
therefore, it was necessary for appellants to deal with 
the case as a whole. In a case of this sort, the propriety 
of an order granting a writ depends upon relatively few 
questions. They are: (1) Was jurisdiction denied: 
(2) Did the jurisdiction claimed actually exist and (3) 
Is mandamus the proper remedy. In our argument we 
shall deal with these matters in order: 

A. IN ITS REPORT OF NOVEMBER 10, 1925, THE INTERSTATE 
COMMERCE COMMISSION DENIED ITS JURISDICTION TO DEAL 
WITH AND DETERMINE THE ISSUES PRESENTED BY APPEL¬ 
LANTS* INTERVENING PETITIONS FILED WITH IT, AND THE 
LOWER COURT ERRED IN FAILING TO SO HOLD. 

As we have said, the printed report of the Commission 
in the proceeding before it is reproduced at pages 94, 
et seq. y of the printed record and contains a complete 
statement of the facts with respect to the Terminal Com- 
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pany, the relations between that company and its 
prietary companies, and the proceedings before the 
mission. Reference is made to the filing of intervening 
petitions by appellants and the relief requested therein, 
and it is also said (Rec., 98) that respondent (meaning 
the Terminal Company) filed a motion to strike thq in¬ 
tervening petitions of appellants and certain other rcjads, 
the grounds for this motion being set out. 

It will be observed that the two grounds of the motion 
(Rec., 98) were, first, that the petitions unduly broad¬ 
ened the issues raised by the petition of the MissOuri- 
Kansas-Texas Railroad and the answer filed bv the Ter- 
minal; and, second, that the Commission had no power 
or jurisdiction to grant the relief prayed for. So far as 
the claimed broadening of the issues is concerned, it may 
be disregarded. Nothing was said by the Commission in 
its report of November 10, 1925 with respect to this 
ground for dismissing appellants’ intervening petitions. 
On the contrary, the only point dealt with was the jfiaim 
of its lack of jurisdiction. That the Commission dick dis¬ 
miss these intervening petitions because of lack of juris¬ 
diction is obvious from the language used in the report. 

Referring to the relief requested by the small iksers, 
including appellants, the Commission said (Rec., 113): 

“ Controverting respondents challenge of our 
power or authority to grant any such relief, tlfie in¬ 
terveners contend that we have power under exist¬ 
ing law to relieve them of the obligations imposed 
by the operating agreement.” 

And referring to the contrary argument, the Coipmis- 
sion said (Rec., 114): 

“The counter contention, that what is asked is the 
reformation of a contract, involving a power Rested 
exclusively in courts of equity and exercisable only 
in cases of fraud or mutual mistake, asserts a famil¬ 
iar principle of equity jurisprudence as applied to 
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private contracts, of concern only to the parties 
thereto.” 

Stating the issue before it and on which it then pro¬ 
ceeded to pass, the Commission said (Rec., 114): 

“Whether, then, Congress has or has not appro¬ 
priately exerted its plenary power directly or 
through us is a question at the threshold of each 
case, and it remains here to consider whether the 
particular power invoked by the interveners has been 
conferred upon us.” 

After considering and discussing its power under par¬ 
agraph (4) of Section 3 of the Act to Regulate Com¬ 
merce, the Commission said (Rec., 115): 

“The power and authority thus invoked are not 
conferred by the quoted paragraph.” 

Further, after a discussion of Section 15a of the same 
act and its power thereunder, the Commission said (Rec., 
116): 

“However desirable it might be in particular in¬ 
stances, we are unable to spell out from that pro¬ 
vision such a jurisdiction. * * * Neither ex¬ 

pressly nor by implication does the provision em¬ 
brace a direct or indirect revision or reformation of 
any such contract, lawful in itself as far as appears, 
as that here in question; and we are unable to find 
the requisite power or authority in any other provi¬ 
sion of the act.” 

The report then discusses paragraphs (1) and (3) of 
Section 3 of the same act. With respect to these para¬ 
graphs it is said (Rec., 116): 

“Assuming, without now deciding, that the pro¬ 
visions of paragraph (1) are broad enough to em¬ 
brace, as between the parties thereto, a joint ter¬ 
minal agreement into which all the lines have volun¬ 
tarily entered and for which they are mutually re¬ 
sponsible, the distribution of the charges here in 
question is not shown to fall within their condemna¬ 
tion.” 
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Following the statements of its conclusions with re- 
spct to its power to grant the relief prayed for in the 
intervening petitions filed by appellants, the Commis¬ 
sion concluded by saying (Rec., 117): 

‘‘An order will be entered dismissing the inter¬ 
vening petitions of the Kansas City Southern, 
Frisco, Great Western, Wabash, Milwaukee and 
Alton.’ ’ 

From all the foregoing, it can only be concluded that 
the order dismissing appellants’ intervening petitions 
was entered because of the Commission’s conclusion that 
it lacked jurisdiction to grant the relief requested tiy ap¬ 
pellants. The language used in the report, and which we 
have quoted, is definite to that effect. The issue raised 
by the motion to dismiss was stated as one of jurisdic¬ 
tion; the question which the Commission then decided 
was said to be one of its jurisdiction; and the conclusion 
was reached after a consideration of its jurisdiction 
only. The words used were as definite as thev could 
be, for after discussing its power under Section }5a of 
the Act, the Commission not only held that that section 
did not confer the claimed jurisdiction, but concluded by 
saying that,— 

“we are unable to find the requested power or au¬ 
thority in any other provision of the act.” 

Another consideration confirms our position on the 
matter. In dealing with the contentions of appellants 
and other small users of the Terminal, the Commission 
at no place in its report discussed the merits of t^e con- 
troversy as a basis for the conclusion reached by it. On 
the contrary, after stating the results which wohld be 
reached by the distribution of the charges of the Ter¬ 
minal under various differing methods, the Comirfission 
discarded the facts as a basis for the decision made by it, 
saying (R-ec., 108): 

“No particular purpose would be served by con- 
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sidering them in turn, as the conclusions reached 
make it unnecessary to determine which, if any, 
embodies an accurate or acceptable formula for divi¬ 
sion of the charges in question upon a user basis.” 

That the Commission did deny its jurisdiction to grant 
the relief requested in appellants’ intervening petitions 
before the Commission is conceded in the answers filed 
by all interveners in this mandamus case. Only in the 
answer of the Commission is there anv statement that 
this is not so. In that document (Rec., 206), it is al¬ 
leged that the Commission did consider and determine 
upon the merits the asserted violation of paragraphs 
(1) and (3) of Section 3 of the act, and found that no 
such violation had been shown or established. This al¬ 
legation of the answer must be based upon the language 
of the report discussing paragraph (1) of Section 3 of 
the act (Rec., 116) and to which we have heretofore re¬ 
ferred. 

Certainly, the language used in the report cannot be 
given the effect contended for by the Commission. This 
is so obvious from the words used that it is difficult to 
find argument additional to the statement that it is not 
so. The very language used negatives the position taken 
by the Commission. The Commission said (Rec., 116): 

“Assuming, with out now deciding , that the provi¬ 
sions of paragraph (1) are broad enough to em¬ 
brace, etc.” 

These words are a statement bv the Commission that 
it did not decide that it had jurisdiction. And as we 
have pointed out, in the paragraph immediately preced¬ 
ing, there is a definite statement that the Commission 
could not find the requisite power in any section of the 
act. The Commission’s position in the case at bar seems 
to be that it denied jurisdiction, but that if it had juris¬ 
diction, it correctly decided on the merits the questions 
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presented by appellants’ intervening petitions. Sjich a 
claim is at least unusual, in that it contradicts itsqlf. 

IVe submit there can be no doubt that the Commission, 
in dealing with the intervening petitions tiled with it by 
appellants, did expressly find that it did not have juris¬ 
diction to grant the relief requested in those petitions. 

B. THE COMMISSION HAD POWER AND JURISDICTION TO CON¬ 
SIDER AND DECIDE UPON THE MERITS THE ISSUES PRESENTED 

BY THE INTERVENING PETITIONS OF APPELLANTS i FILED 

I 

WITH IT, AND THE LOWER COURT ERRED IN FAILING TO SO 

HOLD. 

The petition filed with the Commission by the Mis- 
souri-Kansas-Texas Railroad Company, requested, so far 
as payments were concerned, that it be permitted to use 
the facilities of the Terminal Company, upon payment 
therefor upon the user basis. (Rec., 95.) Appellants 
and some of the other interveners sought the safiie re¬ 
lief (Rec., 98) through their intervening petitions (Rec., 
S5, 87), alleging that the numerical division of tjhe in¬ 
terest and taxes of the Terminal Company, as required 
by the operating agreement, was prejudicial anpi dis- 
criminatorv in violation of the Interstate Commerce Act. 

l 

The granting of this relief to appellants would have 
required the entry of an order by the Commission fixing 
a basis for the payment of such compensation different 
from the basis prescribed by the operating agreement, 
and this, the Commission held, it had no authority to do. 
Appellants contend that the Commission does have juris¬ 
diction to make such an order upon a proper showing. 
Several matters are pertinent to a consideration of the 
Commission’s power in the premises, and in order that 
this Court may have a clear understanding of th^ posi¬ 
tion taken by appellants with respect to the subject, we 
shall deal with these matters in order. 
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1. The existence of a contract to which appellants 
icere parties and ich-ich prescribed the compensation to 
be paid bp each party for its use of the facilities of the 
Terminal Company did not deprive the Comynission of 
jurisdiction to pass upon prejudice and discrimhiatioyi 
resulting from the application of the contract. 

It has been consistently argued throughout this litiga¬ 
tion that the existence of the operating agreement be¬ 
tween the twelve railroads which own all the stock of the 
Terminal Company deprived the Commission of juris¬ 
diction to enter any order of the sort requested by appel¬ 
lants. The contention made before the Commission, as 
stated by that body (Rec., 113, 114), was that, the con¬ 
tract being valid, the Commission had no authority to 
enter an order which would operate as a revision of it. 
On this point the Commission indicated that the existence 
of the contract would not have deprived it of jurisdic¬ 
tion, if that jurisdiction had been vested in it by the 
Interstate Commerce Act, saying (Rec., 114): 

“The underlying principle considered, no such 
contract can be placed beyond the reach of a com¬ 
petent exercise of such authority merely by the in¬ 
clusion therein or the relation thereto of outside in¬ 
terests not themselves subject to the act, however 
cautiously the power should be exercised in such 
cases. Xor does the fact that the franchise grants 

are among the mutual covenants make it immune 

• * ♦ 

Certainly, no principle of law is better settled than 
that the existence of a contract does not make the sub¬ 
ject matter of the contract immune from federal regu¬ 
lation. In L. & N. B. Co. v. Mottley, 219 U. S. 467, the 
issuance of a pass in consideration of the release of a 
claim for damages was held to be unlawful under pro¬ 
visions of the subsequently enacted Act to Regulate 
Commerce, the court holding that the agreement under 



17 


which the pass was issued must have been made subject 
to the possibility of such regulation by Congress as y^ould 
make the agreement unenforcible or impair its value. 

i 

To the same effect are Calhoun v. Massie, 253 U. S. 
170 ; Interstate Commerce Commission v. A. T. & S. F. 
By. Co. 234 U. S. 294; and State of New York v. United 
States, 247 U. S. 591. In the latter case a passenger rate 
of 2 cents a mile charged by the New York Central Rail¬ 
way Company was sought to be upheld on the ground 
that an increase required by the Commission invalidated 
a charter contract between the State of New Yoitk and 
the Railway Company, but this defense was overruled. 
Later cases to the same effect are Stephenson v. Biyford, 
287 U. S. 251; Colorado v. United States, 271 U. S- 153, 
165; and Federal Radio Commission v. Nelson Brothers 
Bond <£ Mortgage Co. 2S9 IT. S. 266. In the latter case 
the rule is well stated by the court at page 282: 

“This Court has had frequent occasion to observe 
that the power of Congress in the regulation of in¬ 
terstate commerce is not fettered by the necessity 
of maintaining existing arrangements which would 
conflict with the execution of its policy, as such a re¬ 
striction would place the regulation in the hands of 
private individuals and withdraw from the control 
of Congress so much of the field as they might choose 
by prophetic discernment to bring within the range 
of their enterprises. Union Bridge Co. v. United 
States, 204 U. S. 364, 400, 401; Philadelphia Com¬ 
pany v. Stimson, 223 IT. S. 605, 634, 638; Philadel¬ 
phia, Baltimore & Washington R. R. Co. v. Scfnibert, 
224 U. S. 603, 613, 614; Greenleaf Lumber | Co. v. 
Garrison, 237 IT. S. 251, 260; Continental Insurance 
Co. v. United States, 259 L r . S. 156, 171; Sproles v. 
Binford, 286 IT. S. 374, 390, 391; Stephenson v. Bin- 
ford, 287 U. S. 251, 276; City of Neiv York v. Fed¬ 
eral Radio Commission, 36 F. (2d) 115; 281 U. S. 
729; American Bond & Mortqaqe Co. v. United 
States, 52 F. (2d) 318; 285 U. S. 538; Trinity Meth¬ 
odist Church, South v. Federal Radio Commission, 
62 F. (2d) 850; 288 U. S.” 
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Under these decisions, it scarcely can be argued that 
if jurisdiction to prescribe the terms upon which the 
property of the Terminal Company may be used has 
been conferred upon the Commission by the Interstate 
Commerce Act and acts amendatory thereof, that juris¬ 
diction is defeated by the physical existence of the oper¬ 
ating agreement. Nor are appellants estopped by reason 
of their participation in that agreement. Los Angeles 
Sicitching Case, 234 U. S. 294, 312. The opinion of the 
Commission indicates the feeling that what appellants 
desired it to do was rewrite the contract. Thus, the 
Commission said (Rec., 116): 

“Neither expressly nor by implication does the 
provision embrace a direct or indirect revision or 
reformation of any such contract, lawful in itself as 
far as appears, as that here in question; * * *” 

Again, in stating the contentions of appellants and the 
other small users of the Terminal Company’s facilities, 
the Commission said (Rec., 115): 

“A contention by the Alton that it would not in 
terms require a revision of the agreement, but merely 
a revision of the charges now imposed upon that line, 
would seem to express a distinction without a differ¬ 
ence. Manifestly, the charges could be revised only 
by a virtual revision, through a superseding order, 
of those provisions of the agreement in accordance 
with which the charges are imposed.” 

This view of the Commission is a mistaken one. We 
might concede a lack of power in the Commission to re¬ 
write the operating agreement and compel subscription 
to the rewritten agreement by the railroads owning the 
terminal property. Our point is that the power con¬ 
ferred upon the Commission to prevent or cure prejudice 
and discrimination mav not be confined or limited by the 
language of the operating agreement. The exact con¬ 
tention of appellants was well stated by Commissioner 
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Eastman in his dissenting opinion in which he said (Rec., 
129): | 

“The opinion of the majority conveys the thought 
that the intervening small users are trying to per¬ 
suade us to revise or rewrite the contract for the use 
of the terminal facilities. I do not so understand 
their position. Their contention is that no contract 
can stand in the way of the exercise in the public 
interest of our powers under the act; and this doc¬ 
trine is, indeed, admitted and amply supported by 
citations in the majority opinion. When we exercise 
such powers in conflict with the provisions of d con¬ 
tract, we do not undertake to revise or reform that 
contract. We merely direct that certain things be 
done. If thev can be done under the contracts well 
and good. If they cannot be done under the contract, 
it must be disregarded. * * * Our power i:i this 

respect Is wholly different from that of a court of 
equity which undertakes to reform a contract for the 
benefit of one of the parties to it. We do notj seek 
to enforce the principles of equity but only to ad¬ 
minister certain legislative provisions for the protec¬ 
tion of the public interest , against which provisions 
a contract is no bar.” 

We submit that it mav not be doubted that the ex- 
istence of the operating agreement, requiring certain 
payments by appellants as a condition of their use of the 
Terminal Company’s facilities, is not a bar to an order 
by the Commission, made upon a proper record, and 
prescribing a different basis of payment as a condition 
of the same use. 


2. The Commission had jurisdiction to consider 
their merits the issues presented by appellants in 
intervening petitions, and reach a decision with r 
thereto. 


upon 

their 

Aspect 


The matter of the Commission’s jurisdiction in this 
case is dealt with rather fully in the dissenting opinion 
written by Commissioner Eastman (Rec., 123 et\ seq.) 
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It seems to us to be obvious from a consideration of the 
law itself and the decisions of the various courts in con¬ 
struing it. We first direct the court’s attention to the 
fact that all amounts paid by each appellant to the Ter¬ 
minal Company, including payments for interest and 
taxes, represented the total cost to it of its use of the 
facilities of the Terminal Company. The Commission in 
its majority opinion apparently did not fully realize this 
fact, as it is said with reference to the interest and tax 
charges (Kec., 116): 

“Those charges are distinctly capital charges, 
based upon the terminal property itself, not upon its 
use, in no sense assumed by or chargeable to the 
proprietary lines as compensation for uses they 
either do or may make, * * *” 

This is entirely wrong and, as pointed out by Commis¬ 
sioner Eastman in his dissent (Kec., 131): 

“It confuses the status of the railway companies 
as stockholders of the Terminal Company with their 
status as users of its terminal facilities.” 

As in the case of the terminal at St. Louis ( United 
States v. Terminal Railway Association , 224 U. S. 383), 
the total amounts expended by every user of the Kansas 
City Terminal represent the total cost to each of them of 
the terminal facilities used by them. Taxes have fre- 
quently been held to be a part of such total cost. Foster 
v. Goddard, 66 U. S. 506. And in railroad cases, taxes 
have specifically been held to be operating expenses. 
Duluth Street Railway Company v. Commission, 4 Fed. 
(2d) 550; Georgia Power Company v. Commission, 262 
U. S. 625; Galveston Electric Compa/ny v. Galveston, 258 
U. S. 388. 

In this case, the conclusion that all amounts paid by 
any user of the facilities of the Terminal Company con¬ 
stitute the total payment made for such use is strength¬ 
ened by the fact that no company owning any stock in 
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the Terminal Company gets any benefit from such own¬ 
ership, except its right to use the facilities of th^ ter¬ 
minal. The Terminal Company was not organized for 
profit and does not earn a profit. The sole purpose 
sought through its creation was the construction apd/or 
acquisition of terminal facilities so that its proprietary 
companies having lines of railroad to Kansas City would 
have adequate terminal facilities at that point. 

This situation is similar to that in Chicago, etc. R\j. Co. 
v. Des Moines, etc. Com pang, 254 Fed. 924; 254 U. S. 196. 
In that case also, several railroad companies had caused 
the incorporation of a railroad company to operate ter¬ 
minals in Des Moines, Iowa. On the point we ar^ now 
discussing, Judge Hook dissented from the majority 
opinion in the Court of Appeals, saying at page 952, that 
since the railroad companies had organized the Terminal 
Company and invested it with the legal title to their 
property so that their public duties could be better and 
more conveniently performed, it determined the char¬ 
acter of the terminal organization. He also pointed out, 
at page 955, that the stock was not intended as a source 
of profit apart from railroad use, the stock ownership 
and terminal use being inseparable. The Supreme Court 
adopted the view set forth in Judge Hook’s dissenting 
opinion, saying at page 210: 

“In the hands of the proprietors of the comjiecting 
lines the stock was the evidence of their right to 
participate in the benefits of the trust, in the Control 
and management of the terminal company, and in 
the use of the terminal; but such use, in the nature 
of things, must be proportioned, not according to the 
magnitude of their respective stock holdings, but ac¬ 
cording to their respective traffic requirement^. And 
since the terms of the trust required that these con¬ 
necting lines should have the entire beneficial use 
of the property upon paying the cost of the terminal 
service, there was no room for a profit from tt^e oper- 
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ations of the terminal company out of which divi¬ 
dends could be paid. Except in the theoretically pos¬ 
sible but extremely improbable event of an abandon¬ 
ment of the terminal (as to the effect of which no 
opinion need be expressed), it is plain that, as be¬ 
tween the parties to the trust and others having no¬ 
tice of it, the stock could have little or no exchange 
value except to a company owning or operating a 
railroad line connecting or capable of connecting 
with the terminal.” 

That all amounts paid by the users of the facilities of 
the Terminal Company are paid as compensation for 
that use is so obvious as to make argument difficult. The 
fact is that the railroad companies which formerly owned 
the terminal facilities at Kansas City might well have 
continued to operate those facilities themselves, as they 
formerly did, or under an operating agreement without 
the formation of a separate corporation. In either such 
event it could scarcely be denied that all expenditures 
made by each using company for the privilege of using 
all terminal facilities would have represented a cost to 
each such company arising out of such use. Or, on the 
other hand, the proprietary companies might have cre¬ 
ated the Terminal Company as a separate corporation 
but reimbursed it for all expenses through the medium 
of payments made under tariffs instead of under con¬ 
tract. In such case it could hardly be contended that that 
proportion of the tariff charges paid by the users and 
which was devoted by the Terminal Company to the pay¬ 
ment of interest and taxes did not represent a cost of 
terminal facilities incurred by the using and paying 
lines. 

With this situation in mind, we call attention to the 
language of paragraphs (1) and (3) of Section 3 of the 
Act to Regulate Commerce. Paragraph 1 of Section 3 
(U. S. C. A., Title 49, p. 158) reads as follows: 

“Undue preferences or prejudices prohibited. It 
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shall be unlawful for any common carrier subject to 
the provisions of this chapter to make or give any 
undue or unreasonable preference or advantage to 
any particular person, company, firm, corporation, 
or locality, or any particular description of traffic, in 
any respect whatsoever, or to subject any particular 
person, company, firm, corporation, or locality, or 
any particular description of traffic, to any undue or 
unreasonable prejudice or disadvantage in any re¬ 
spect whatsoever.” 

Paragraph (3) of Section 3 (U. S. C. A., Title 49, 
p. 195) reads as follows: 

“Interchange of traffic. All carriers, engaged in 
the transportation of passengers or property, sub¬ 
ject to the provisions of this chapter, shall, accord¬ 
ing to their respective powers, afford all reasonable, 
proper, and equal facilities for the interchange of 
traffic between their respective lines, and for the 
receiving, forwarding, and delivering of passengers 
or property to and from their several lines and (those 
connecting therewith, and shall not discriminate in 
their rates, fares, and charges between such cohnect- 
ing lines, or unduly prejudice any such connecting 
line in the distribution of traffic that is not specifi¬ 
cally routed by the shipper.” 

These sections mav be considered together. Their 
purpose has been dealt with in many decided cases and 
has been announced repeatedly in decisions of various 
courts. That purpose was to destroy favoritism; pro¬ 
hibit preferences and eliminate every form of discrimi¬ 
nation and inequality. N. Y. N. IT. <£ H. R . R. Co. v. In¬ 
terstate Commerce Commission, 200 IT. S. 361; Bitter- 
man v. Louisville & Nashville R. Co., 207 U. S. 205; Louis¬ 
ville & Nashville R. Co. v. Mottley, 219 U. S. 467; Cen¬ 
tral Railroad Company of Neiv Jersey v. United States, 
257 U. S. 247; Tap Line Cases, 234 U. S. 1 . j 

In the last case above cited the court said (p. 29) that 
the Commission “has the authority and it is its duty to 
reach all unlawful discriminatory practices resulting in 
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favoritism and unfair advantage to particular carriers 
and shippers.” It will thus be observed that the prohi¬ 
bition of the act against discrimination, preferences and 
inequalities is equally operative in favor of carriers as 
of shippers. 


And in other cases, the courts have been still more 
specific. Thus, in Pennsylvania Company v. United 
States, 236 U. S. 351, the attack by the Railroad Com¬ 
pany was upon an order of the Commission requiring it 
to remove a discrimination in connection with the oper¬ 
ation of terminal property owned by it at New Castle, 
Pennsylvania, ! the discrimination in question having 
been found bv the Commission to exist in favor of other 
carriers at that point. The facts were that the Pennsyl¬ 
vania Company was performing service upon its ter¬ 
minals at New Castle for certain carriers but declined to 


do so for the Buffalo, Rochester & Pittsburgh Railway 
Company, the complainant before the Commission. The 
order of the Commission required the removal of the 
discrimination. Quoting paragraphs (1) and (3) of Sec¬ 
tion 3 of the Interstate Commerce Act as thev then 

• 

stood, the court upheld the jurisdiction of the Commis¬ 
sion and the order made by it, saying at page 361: 

“This section forbids any undue or unreasonable 
preference or advantage in favor of any person, 
company, firm, corporation, or locality; what is such 
undue or unreasonable preference or advantage is a 
question not of law, but of fact. Texas & Pacific R. 
Co. v. Interstate Commerce Commission , 162 U. S. 
197, 219; Interstate Commerce Commission v. Ala¬ 
bama Midland R. Co. 168 U. S. 144,170.” 


In accordance with this construction of the law, the 
court upheld the Commission’s conclusion that there had 
been a discrimination against the Buffalo, Rochester & 
Pittsburgh Railway Company. In the case cited, the prin¬ 
ciple attack upon the order of the Commission was based 
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upon the argument that the order required the Pehnsyl- 
vania Company to give up the use of its terminals ^o an¬ 
other company, Section 3 of the act then prohibiting such 
a requirement. The section has since been amenaed so 
that this prohibition is no longer in the act, paragraph 
(4) of Section 3 conferring upon the Commission spe¬ 
cific power to require the giving of such use. | 

In the case of Louisville & Nashville R. Co. v. United 
States, 238 U. S. 1, a similar order by the Commission 
finding discrimination as between common carriers|in the 
use of terminals and requiring its removal was aghin up¬ 
held, the court saying at page 20: j 

“In this case the controlling feature of the Com¬ 
mission’s order is the prohibition against discrimi¬ 
nation.” 

l 

In Baltimore & Ohio Railroad Company v. United 
States, 264 U. S. 258, the action was by twelve eastern 
railroads to set aside an order of the Commission per¬ 
mitting the New York Central to acquire control of ter¬ 
minal facilities operated by the Chicago River & Indiana 
Railroad Company and the Chicago Junction Railroad 
Company in Chicago. In sustaining the right of the 
plaintiffs to maintain the action and in dealing with pos¬ 
sible loss which might be inflicted upon them as result 
of the acquisition, the court said at page 267: 

“It is injury inflicted by denying to the plaintiffs 
equality of treatment. To such treatment (farriers 
are, under the Interstate Commerce Act, as fully en¬ 
titled as anv shipper. Pennsylvania Co. v. United 
States, 236 U. S. 351.” 

In Chicago, Indianapolis & Louisville Railivdy Com¬ 
pany v. United States, 270 U. S. 287, the action was to 
set aside an order of the Commission finding discrimi¬ 
nation against the Chicago, Lake Shore & Soutjh Bend 
Railway Company, in connection with terminal service 
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furnished at South Bend, Indiana. In that ease no argu¬ 
ment was made that the Commission did not have power 
to order the discrimination and preference removed if 
thev were found to exist in fact. Having found that the 
evidence justified the order, the court sustained it. 


In Colorado' v. United States, 271 U. S. 153, the action 
was bv the State of Colorado to set aside an order of the 
Commission authorizing the discontinuance of operation 
upon a line of railroad wholly within the State of Col¬ 
orado. The order was based upon a finding by the Com¬ 
mission of discrimination against and prejudice of in¬ 
terstate commerce. In affirming the order the court said 


at page 163: 

“ Prejudice to interstate commerce may be effected 
in many ways. One way is by excessive expend¬ 
itures from the common fund in the local interest, 
thereby lessening the ability of the carrier properly 
to serve interstate commerce. Expenditures in the 
local interest may be so large as to compel the car¬ 
rier to raise reasonable interstate rates, or to ab¬ 
stain from making an appropriate reduction of such 
rates, or to curtail interstate service, or to forego 
facilities needed in interstate commerce. Likewise, 
excessive local expenditures may so weaken the 
financial condition of the carrier as to raise the cost 
of securing capital required for providing transpor¬ 
tation facilities used in the service, and thus compel 
an increase of rates. Such depletion of the common 
resources' in the local interest may conceivably bo 
effected by continued operation of an intrastate 
branch in intrastate commerce at a large loss.” 


We call attention to the foregoing quotation, for the 
prejudice there stated by the court as being possible is 
precisely the sort of prejudice and discrimination which 
appellants claim exists at Kansas City. Whether or not 
it does exist is, of course, a matter to be determined by 
the Commission, but certainly, appellants are entitled to 
a hearing before that body in order to determine the fact. 
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We also call attention to the recent decision of the 
Supreme Court in Transit Commission v. United States, 
289 U. S. 121. In that case the Commission had madje an 
order with respect to the continued use by the Long 
Island Railroad of the tracks and other terminal facili¬ 
ties of the Pennsylvania Tunnel & Terminal Railroad 
Company. The appellants maintained that the subject 
matter of the order was not within the jurisdiction of the 
Commission but was reserved to the state authorities. 
As stated by the court at pages 125 and 126 of its opinion, 
the Commission had held “that the reasonableness of a 
joint facility rental is a matter of public interest as well 
as one affecting the operations of the carriers.” Speak¬ 
ing of paragraph (18) of Section 1 of the act, the court 
said at page 128: 

“So far as concerns the purpose to be attained by 
this legislation, there is no room for a distinction 
between unjustifiable expenditures for the construc¬ 
tion or operation of new mileage on the one hand 
and inadequate rentals or extortionate exactions 

rea- 
e ex- 


under trackage agreements on the other. The 
sons for the exertion of federal authority, to tl: 
elusion of state regulation, apply with like foilce to 
both. The Act, including paragraph (18) anti re¬ 
lated provisions, is construed to make federal au¬ 
thority effective to the full extent that it has been 
exerted and with a view of eliminating the evils that 
Congress intended to abate. Railroad Commission 
v. Chicago, B. £ Q. R. Co. 257 LT. S. 563, 585^ 589, 
590; New England Divisions Case (Akron, C.£ Y. 
R. Co. v. United States), 261 U. S. 184, 189; Railroad 
Commission v. Southern P. Co. 264 IT. S. 331, 343; 
Texas £ P. R. Co. v. Gulf, C. £ S. F. R. Co. 270! U. S. 
266, 277; Colorado v. United States, 271 U. S. 153, 
163; Alabama £ V. R. Co. v. Jackson £ E. R. Co. 
271 U. S. 244, 249.” 

From the foregoing, the jurisdiction of the Commis¬ 
sion to pass upon the issues presented by appellants in 
their intervening petitions seems quite plain. Appel- 
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lants asked the Commission to exercise no more juris¬ 
diction than it had exercised in the Pennsylvania Com¬ 
pany Case, 236 I\ S. 351, and the Louisville & Nashville 
Railroad Company Case, 238 U. S. 1. True, those cases 
involved questions of service, but it needs no argument 
to demonstrate that there mav be a discrimination and 
prejudice with respect to charges as well as with respect 
to service. If there is such prejudice and discrimina¬ 
tion with respect to charges made for the use of the facil¬ 
ities of the Terminal Company, the Commission cer¬ 
tainly has as much jurisdiction to correct the situation 
as it would have to correct a discrimination resulting 
from a refusal of the Terminal Company to afford serv¬ 
ice at all to appellants. 


In the Transit Commission Case , 289 U. S. 121, the 
entire dispute was with respect to the amounts to be paid 
for the use of terminal facilities. In Cincinnati , etc. Ry. 
Co. v. Indianapolis Union Ry. Co. 36 Fed. (2d) 323, the 
action was toi rescind an election to adopt a contract for 
the use of the terminal facilities of the defendant com¬ 
pany. In sustaining the action, the court said at page 
325: 


“Tlie proof is undisputed that the continuance of 
the entire present burden will be ruinous, and will 
compel a receivership and a foreclosure of the exist¬ 
ing mortgages. It is now against the established 
public policy to permit a railroad to assume burdens 
which it cannot carry and which must cause at least 
interruptions and embarrassment to its public 
duties. * * * It is even within the bounds of 

possibility that the Commission might prohibit its 
further performance of the obligation upon its exist¬ 
ing terms. See L. & N. Ry. v. Mottley, 219 U. S. 
467; Cleveland Passenger Terminal Case , 70 I. C. C. 
659.” 


In State ex rel. Lamar v. Jacksonville Terminal Co. 
41 Fla. 377, 27 So. 225, the action was for a writ of 
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mandamus to compel the defendant to permit the u^e of 
its terminals by the Atlantic, Valdosta & Western Pail¬ 
way Company, in accordance with an order of the Flor¬ 
ida Railroad Commission. The court said in granting 
the writ (p. 236): 

“Where the public interest and convenience re¬ 
quire that the Atlantic, Valdosta & Western Rail¬ 
way should be admitted to the uses and privileges 
of the passenger terminal of defendant in error, it 
is an abuse, and an unjust discrimination against 
the public and the passengers of that road, as well 
as against the road itself, not to accord that us<^ and 
those facilities; and an excessive charge against 
that road for terminal facilities is in effect ail ex¬ 
cessive charge which the public will have to pay, in 

the increased rate of fare caused bv such excessive 

•* 

charge. 77 

I 

Even if the language of paragraphs (1) and (3) of 
Section 3 were not as definite as they are, it is still clear 
that the Commission would have the jurisdiction for 
which we contend. In the Pennsylvania Company Case, 
236 U. S. 351, the court pointed out (p. 362) that Section 
3 of the Interstate Commerce Act had not been amended 
although there had been many amendments to thp act. 
After discussing those amendments, it said at page 363: 

“It follows that the provisions of Sec. 3 of the 
act must be read in connection with the amendments 
and subsequent provisions, which show that trans¬ 
portation as used in the act covers the entire car¬ 
riage and services in connection with the receipt and 
delivery of property transported/ 7 I 

As this Court knows, the Interstate Commerce Act has 
been substantially amended since its original enactment, 
notably by the Transportation Act, 1920. Subse¬ 
quent to the 1920 amendments, the Supreme Court 
had occasion to consider the entire act, as thus 
amended, in many cases. Cases of this character 
are Railroad Commission of Wisconsin, et \al. v. 
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C. B. & Q. R. Co. 257 U. S. 563; A. C. <£ Y. Ry. Co., 
et al. v. United States, 261 U. S. 184; Dayton-Goose 
Creek Railway Company v. United States, 263 IT. S. 456; 
Railroad Commission of California v. Southern Pacific 
Co., et al. 264 U. S. 331; and Colorado v. United States, 
271 U. S. 153. Thus, in the Wisconsin Case, 257 U. S. 
563, tiie court said (p. 585) that the amendments added 
to the act in 1920 made a new departure in that, as 
amended, it required the Commission to take the neces¬ 
sary steps to maintain an adequate railway service for 
the people of the United States. In the Akron, Canton 
& Youngstown Railway Company Case, 261 U. S. 184, it 
was said (p. 189) that the 1920 amendments introduced 
into federal legislation a new railroad policy; that it 
sought to insure adequate transportation service, and 
that this purpose was expressed in unequivocal lan¬ 
guage. In the Dayton-Goose Creek Railway Company 
Case, 263 U. S. 456, the court said at page 478: 

“The new Act seeks affirmatively to build up a 
system of railways prepared to handle promptly all 
the interstate traffic in the country. * * * To 

achieve this great purpose, it puts the railroad sys¬ 
tems of the country more completely than ever 
under the fostering guardianship and control of the 
Commission which is to supervise their issue of 
securities, their car supply and distribution, their 
joint use of terminals, their construction of new 
lines, their abandonment of old lines, and by a 
proper division of joint rates, and by fixing adequate 
rates for interstate commerce, and in case of dis¬ 
crimination, for intrastate commerce, to secure a 
fair return upon the properties of the carriers en¬ 
gaged. * * * To regulate in the sense intended 

is to foster, protect and control the commerce with 
appropriate regard to the welfare of those who are 
immediately concerned, as well as the public at 
large, and to promote its growth and insure its 
safety.” 
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In the Railroad Commission of California Case, 264 
IT. S. 331, the court, at page 343, referred specifically to 
amended paragraph (3) of Section 3 of the act, and 
after referring to other provisions, stated that it was 
obvious that Congress intended to place under the!super¬ 
intending and fostering direction of the Commission all 
increased facilities in the matter of car distribution, 
joint terminals and interchange of traffic. Th<jt case 
was one involving the construction of the proposed new 
union station at Los Angeles, which would have required 
a large expenditure of money by the railroads] Sus¬ 
taining the power of the Commission to pass upon such 
a project the court said at page 347: 

“The purpose of Congress to prevent interstate 
carriers from incurring expenses which will lessen 
their ability to perform well their interstate func¬ 
tions, is further shown in Section 439 of the [Trans¬ 
portation Act, whereby the Interstate Commerce 
Act is amended bv insertion of Section 20a. r 

As a matter of fact, under later decisions it has 
been held that the power of the Commission over the 
general operations of carriers is so broad that it may 
exist and be exercised even in the absence of a specific 
provision of the act authorizing such action. Tfhus, in 
Alabama & Vicksburg Railway Compgny v. Jackson & 
Eastern Railway Company, 271 U. S. 244, there was in¬ 
volved the jurisdiction of the Commission over the pro¬ 
posed construction of a connecting track betwben the 
railroads parties to the litigation. In sustaining the 
jurisdiction of the Commission, the court said at page 
248: 

44 Prominent among the enlarged power^ of the 
Federal Commission is the control conferred over 
construction and equipment of railroads, over their 
use by other carriers and, generally, over tjhe rela¬ 
tion of carriers to one another. While none of the 
amendments in specific terms confer upon the Com- 
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mission exclusive power over physical connections 
between railroads engaged in interstate commerce, 
it is clear that the comprehensive powers conferred 
extend to junctions between main lines like those 
here in question.” 

And in the late case of Transit Commission v. United 
States , 289 U. S. 121, involving the jurisdiction of the 
Commission over the terms and conditions of a trackage 
agreement, the court sustained the jurisdiction of the 
Commission. It was claimed by the railroads that juris¬ 
diction was conferred upon the Commission by para¬ 
graphs (18) and (20) of Section 1 of the Interstate 
Commerce Act. This was denied by the Transit Com¬ 
mission. The court upheld the jurisdiction of the Com¬ 
mission, saying at page 127: 

“ These provisions do not specifically mention 
trackage agreements providing for joint use of rail¬ 
road lines, tracks or other facilities by two or more 
carriers. The question is whether the general lan¬ 
guage of paragraph (18) includes the arrangement 
under consideration.” 

In connection with the case cited, it should be noted 
that the order of the Commission had fixed the compen¬ 
sation which the Long Island Railroad was to pay for 
its use of the tracks and facilities of the other carrier 
involved. This is precisely what appellants asked the 
Commission to do at Kansas City in connection with 
their use of the facilities of the Terminal Company. If 
it be conceded, as it must, that the existence of the oper¬ 
ating agreement at Kansas City does not deprive the 
Commission of the jurisdiction claimed for it, we do not 
understand why it should have less jurisdiction with 
respect to operation at that point than it had and exer¬ 
cised in New York. 

The jurisdiction of the Commission here sought to be 
established also appears to be definitely granted by the 
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language of paragraph (4) of Section 3 of the Inter¬ 
state Commerce Act (U. S. C. A. Title 49, p. 201). | That 
paragraph, in so far as it is pertinent, reads as follows: 

“If the Commission finds it to be in the public 
interest and to be practicable, without substantial^/ 
impairing the ability of a carrier owning or entitled 
to the enjoyment of terminal facilities to handle its 
own business, it shall have power to require tjie use 
of any such terminal facilities, including main-line 
track or tracks for a reasonable distance outside of 
such terminal, of any carrier, by another carrier or 
other carriers, on such terms and for such compen¬ 
sation as the carriers affected may agree uppn, or, 
in the event of a failure to agree, as the Commis¬ 
sion may fix as just and reasonable for the use so 
required, to be ascertained on the principle con¬ 
trolling compensation in condemnation proceed¬ 
ings.’ 9 i 

I 

This paragraph was added to the Interstate Commerce 
Act by the Transportation Act, 1920. Dealing \tith its 
jurisdiction thereunder, the Commission said (Rec., 
114, 115): 

“The primary power to be exercised is to ‘(require 
the use’ of the terminals, which power the further 
power to fix the compensation in appropriate cir¬ 
cumstances merely supplements. The requirement 
is to be laid upon a carrier then ‘owning or entitled 
to the enjoyment’ of the facilities and for thej benefit 
of ‘another carrier’ or ‘other carriers’; iji other 
words, to be laid upon a carrier owning or by lease 
or otherwise entitled to present enjoyment and for 
the benefit of a carrier or carriers not so owning or 
entitled. 

Obviously, the interveners are not in the latter 
situation.” j 

Applying this theory, the Commission then held that 
because appellants had a right to use the facilities of 
the Terminal Company provided they made the pay¬ 
ments required by the operating agreement, it could do 
nothing in the way of affording them any relief, even 
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though the facts might justify it. We submit that this 
was error. 

Under paragraph (4) of Section 3 the Commission is 
given two powers: (1) to compel a carrier owning ter¬ 
minal facilities to permit another carrier to use those 
facilities; (2) to fix the terms for such use. The courts 
have held that the powers of the Commission are to be 
broadly construed to enable carriers to operate efficiently 
and economically. In such circumstances it is not rea¬ 
sonable to assume that the power to compel the use of 
terminal facilities and the power to fix the compensation 
to be paid therefor are to be narrowly construed, or 
that the Commission can act onlv in cases where it must 
exercise both powers. To so construe the law largely 
limits its application and the power of the Commission 

thereunder, which would be distinctlv not in harmonv 
• * *' 

with the purposes sought to be accomplished by its enact¬ 
ment as those purposes are announced in the cases we 
have cited. 

Thus, the granting of a right to use by the Commission 
under this section of the act would be worthless if a car¬ 
rier owning terminals had the right to charge such a 
high rental for the use of its facilities as to prohibit the 
use. Conversely, the fixing by the Commission of rea¬ 
sonable compensation would be useless unless it also 
granted a right to use. Thus, it is obvious that the 
granting of a right to use and the fixing of reasonable 
compensation for such use are of equal importance. 

The law itself makes no distinction between the two 
functions and does not confine the right to fix compen¬ 
sation to those cases in which a right to use is also 
granted. In the case at bar, for example, the right to 
use granted appellants by the operating agreement is 
of little value because of the excessive compensation 
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which they are required to pay therefor, and which, If 
given an opportunity, they can demonstrate produces |a 
discrimination and prejudice against and burden upqn 
their interstate commerce in violation of the law. 

I 

And the Commission’s jurisdiction under this par¬ 
agraph is clear, even on its own theory. If, upon a con¬ 
sideration of the facts, it should hold that the user basis 
of dividing all expenses of the Terminal Company ^\jas 
proper, its order would necessarily require and grant the 
use of the Terminal Company’s facilities by the using 
lines upon the making of payments on the basis approved 
by it. Thus the order would not only fix compensation 
for use, but also grant the right to use, subject to the pay¬ 
ment of such compensation. 

In other cases the Commission itself has adopted the 
theory for which we here contend. Thus, in C. £ A\ R. 
Co. v. T. P. £ W. R. Co. 146 I. C. C. 171, the Commission 
recognized the right of a railroad to come to it under 
paragraph (4) of Section 3 for the ascertainment and 
fixation of compensation to be paid for the use of ter¬ 
minal facilities, even though the right to use was con- 
ceded and offered by the carrier owning the facilities. 
In that case the right to use was offered upon the (pay¬ 
ment of a rental of $50,000 a year, just as in this cas<|? the 
right to use the facilities of the Terminal Company is 
granted to appellants upon their agreement to eaclj pay 
one-twelfth of the interest and taxes of the Terrhinal 
Company, together with other charges. In the case 
cited the complaining road felt that the com¬ 
pensation required to be paid for the usd of¬ 
fered was excessive, just as appellants feel thajt the 
compensation required at Kansas City under the operat¬ 
ing agreement is excessive. And in the case cite|d the 
Commission upheld its jurisdiction, even though the only 
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real issue between the parties involved was as to the 
amount to be paid for the use. The amount to be paid 
for the use of terminal facilities was also the onlv real 
issue in the Transit Commission Case, 289 17. S. 121. 

3. In concluding this portion of our brief we desire 
to call attention to one fact. In its decision (Rec. 112) 
the Commission referred to the argument made in the 
hearings before it that the operating agreement has been 
assigned as part of the security for the first mortgage 
bonds of the Terminal Company and that the security of 
those bonds would be jeopardized or destroyed if there 
were any readjustment of the compensation to be paid by 
the owning lines to the Terminal Company under the 
operating agreement. We cannot say how much weight 
this argument had in influencing the Commission’s de¬ 
cision, but we wish to make it plain to this Court that 
there would be no such result even if after hearing the 
Commission prescribed such a readjustment of charges 
as appellants have asked. 

As appears from the statement of fact in the Commis¬ 
sion’s report, every proprietary line of the Terminal 
Company has a joint and several obligation with respect 
to the principal and interest of the bonds issued by that 
company. Obviously, it can make no difference to the 
holder of a bond in what proportions the principal and 
interest is to be paid by the various companies; that is to 
say, the holder would not care what proportion of the 
amount due him was paid by appellants or either of them, 
so long as he received from the Terminal Company the 
total amount to which he was entitled. There has never 
been any contention by appellants that any order should 
be made which would in any way affect the right of the 
holder of any of these securities to receive full pay¬ 
ment. 


It is plain that a different basis of contribution by fhe 
twelve owning lines of the Terminal Company to the total 
amount required for the payment of principal and in¬ 
terest on those bonds would have no such effect. It 
would be quite ridiculous to assume that if the Atchison, 
Topeka & Santa Fe Railway Company were to pay 25 
per cent of the amounts due on the interest and princi¬ 
pal of those bonds instead of 8J- per cent, it would affect 
the standing of the bonds. The operating agreement re¬ 
quires the using lines to pay the obligations of the 'Ter¬ 
minal Company and appellants have sought no change in 
that requirement. All that was asked was that the b^sis 
of contribution by the using companies, however many 
there might be, should reflect the use made by each using 
company of the facilities of the Terminal Companv. 

■ 

I 

I 

C. SINCE IT HAD POWER TO DO SO, IT WAS THE DUTY OF THE 
INTERSTATE COMMERCE COMMISSION TO INVESTIGATE AND 
DETERMINE THE MERITS OF THE ISSUES PRESENTED By AP¬ 
PELLANTS* INTERVENING PETITIONS, AND HAVING DECLINED 
TO DO SO, MANDAMUS IS THE PROPER REMEDY TO ENFORCE 

I 

APPELLANTS * RIGHTS. THE LOWER COURT ERRED IN |FAIL¬ 
ING TO SO HOLD. 

As we have pointed out, it is quite plain from the lan¬ 
guage of he Commission’s report of November 10, f925, 
that its action in dismissing appellants’ intervening peti¬ 
tions was due to its conclusion that it had no jurisdic¬ 
tion to pass upon the issues presented by those petitions 
and grant the relief requested. Since it had that jjuris- 
diction, its duty in the premises was clear. Appellants 
and appellees are all common carriers subject to tljie In¬ 
terstate Commerce Act. Paragraphs (1) and (3) of 
Section 3 of that act (U. S. C. A., Title 49, pp. 158, 195) 
are specific in declaring unlawful the preference, advan- 
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tage and discrimination referred to therein, and in pro¬ 
hibiting the same. 


Paragraph (4) of Section 3 (U. S. C. A., Title 49, p. 
201) is definite in conferring upon the Commission power 
to fix the terms and conditions under which one carrier 
may use the terminal facilities of other carriers. Para¬ 
graph (1) of Section 12 (U. S. C. A., Title 49, p. 368) 
provides that the Commission is authorized and required 
to execute and enforce the provisions of the Act. Para¬ 
graph (1) of Section 13 (IT. S. C. A., Title 49, p. 377) 
authorizes the filing with the Commission bv anv com- 
mon carrier of a petition complaining of anything done 
or omitted to be done by any common carrier subject to 
the provisions of the Act, in contravention of the pro¬ 
visions thereof and concludes as follows: 


“If such carrier or carriers shall not satisfy the 
complaint within the time specified or there shall ap¬ 
pear to be any reasonable ground for investigating 
said complaint, it shall be the duty of the Commis¬ 
sion to investigate the matters complained of in such 
manner and by such means as it shall deem proper.’’ 


And in conclusion, paragraph (1) of Section 14 (U. S. 
C. A., Title 49, p. 394) imposes upon the Commission the 
duty, after investigation, of making a report in writing 
with respect thereto, which report shall state its conclu¬ 
sions and its decision in the premises. 


In view of the foregoing, it may not be denied that the 
duty of the Commission in this case was mandatory. It 
had no alternative other than to receive the intervening 
petitions of appellants, investigate and consider the mat¬ 
ters therein set out, and decide such matters upon the 
merits as developed by the evidence. Instead of doing 
this, the Commission dismissed the petitions upon a 
finding that it did not have jurisdiction to deal with them 
as the law would otherwise have required it to deal. 
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Under these circumstances mandamus is unquestion¬ 
ably the proper remedy, and indeed, it is the only remedy 
available to appellants. That this is so is now definitely 
settled by the decisions of the Supreme Court in Inter¬ 
state Commerce Commission v. Humboldt Steamship 
Company, 224 U. S. 474, 484, 485; Louisville Cement Co. 
v. Interstate Commerce Commission, 246 U. S. 638, p42, 
643; Kansas City Southern Railway v. Interstate Com¬ 
merce Commission, 252 U. S. 178, 187; Interstate Com¬ 
merce Commission v. Los Angeles, 280 U. S. 52. The 
same rule has been applied in this court: Blair v. United 
States, ex rel. Union Pacific R. Co., 6 Fed. (2d) 484, ^:86; 
United States v. Board of Tax Appeals, 16 Fed. (2d) 
337, 339; United States v. Interstate Commerce Commis¬ 
sion, 34 Fed. (2d) 228; X. Y. X. H. & H. R. Co. v. Inter¬ 
state Commerce Commission, 55 Fed. (2d) 1028, ^036, 
1037. 

The rule is well stated in the Louisville Cement Com¬ 
pany Case, supra, in which the court said at pages 642 
and 643: 

‘‘That the Supreme Court of the District ofj Co¬ 
lumbia, in a proper case, has power to direct the 
Commission by mandamus to entertain and proceed 
to adjudicate a cause which it has erroneously de¬ 
clared to be not within its jurisdiction is decided 
in Interstate Commerce Commission v. Humboldt 
Steamship Co. 224 U. S. 474. If the Commission did 
so err, on the authority of many decisions, among 
them Ex parte Russell, i3 Wall. 644; Ex parte Schol- 
lenberger, 96 U. S. 369; Hollon Parker, Petitioner, 
131 U. S. 221; In re Grossmayer, 177 U. S. 48; and 
Interstate Commerce Commission v. Humboldt 
Steamship Co. 224 U. S. 474, 485, the courts maj cor¬ 
rect such error on a petition for mandamus, where, 
as in this case, the erroneous decision cannot be re¬ 
viewed on appeal or writ of error. ’ ’ 

We are aware of those cases in which it has beeii held 
that mandamus cannot be had to require a particular ex- 
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ercise of judgment or discretion, jurisdiction having been 
assumed and a decision on the merits having been made. 
Interstate Commerce Commission v. United States, 289 
U. S. 385; Work v. Rices, 267 U. S. 175; United States v. 
Interstate Commerce Commission, 8 Fed. (2d) 901, 902; 
United States v. Interstate Commerce Commission, 11 
Fed. (2d) 554, 556; Bartlesville Zinc Co. v. Interstate 
Commerce Commission, 30 Fed. (2d) 479, 480; United 
States v. Mellon, 41 Fed. (2d) 119, 120; Southern Trans - 
portation Company v. Commission, 47 Fed. (2d) 411, 413; 
United States v. Interstate Commerce Commission, 51 
Fed. (2d) 429, 431; Southern Transportation Co. v. In¬ 
terstate Commerce Commission, 61 Fed. (2d) 925. 

In this case, however, appellants do not ask the court 
to direct the Commission to decide the issues presented 
to it in any particular way. All they request is that an 
order be made requiring the Commission to consider 
those issues on their merits and decide them in some 
way. Having decided the issues one way or the other, 
appellants will then give consideration to such further 
action as may be necessary by them, depending upon the 
decision made by the Commission. Nor, as we have 
said, has there been anv decision by the Commission on 
the merits of the controversv. 

Even in the cases last cited, however, the courts have 
uniformly held that mandamus will issue to compel a 
performance of duty. Thus, in Interstate Commerce 
Commission v. United States, 289 U. S'. 385, the court 
said at page 394; 

“If the Commission had declined to listen to the 
claim for reparation, or finding reparation due had 
declined;to order payment, mandamus might have 
been available to hold it to its duty * * *. Man¬ 
damus is an appropriate remedy to compel a judi¬ 
cial officer to act. ’ ’ 
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And this case is well within the rule of United States 
v. Wilbur, 283 IT. S. 414. In that case judgment went f|or 
the defendant because the sections of the statute th^re 
involved conferred upon the defendant discretion to act. 
or not to act upon the applications presented. Otljer 
sections of the same law imposed requirements upon t|he 
defendant with respect to applications filed by persdns 
who had made expenditures, and with respect to tjiis 
point, the court said (page 419): 

“The provisions quite plainly indicate that Con¬ 
gress held in mind the distinction between a posi¬ 
tive mandate to the Secretary and a permission to 
take certain action in his discretion.” 

The case at bar is entirely different, for the Commis¬ 
sion rested under a positive mandate to receive appel¬ 
lants’ petitions, investigate the issues presented in tljem 
and make its decision on the merits of the controversy. 

Nor is this case affected by the decision in Wilbur v. 
United States, 281 U. S. 206. In that case the writ teas 
denied because granting it would have operated ab a 
reversal of a decision made by the Secretary of the In¬ 
terior in the exercise of a discretion conferred upon him 
by statute. Speaking of mandamus the court said at 
page 218: | 

“It also is employed to compel action, when re¬ 
fused, in matters involving judgment and discre¬ 
tion, but not to direct the exercise of judgment or 
discretion in any particular way nor to direct the 
retraction or reversal of action already takefi in 
the exercise of either.” ! 

Under the rule as thus stated, the writ prayed for was 
denied. The case at bar would be affected by that de¬ 
cision only if the Commission had decided the matter 
before it in the exercise of the discretion conferred ppon 
it by statute and if appellants were asking for a writ 
requiring it to make some other decision. 
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In the answers of the intervening appellees it is al¬ 
leged that the order of the Commission dismissing ap¬ 
pellants’ intervening petitions was negative and is not 
subject to review by the courts in any proceeding (Rec., 
226, 236), and the case of Interstate Commerce Com¬ 
mission v. United States, 289 U. S. 385, is cited in sup¬ 
port of the statement. Such a negative order, however 
must be one denying relief in the exercise of the Com¬ 
mission's discretion after full hearing and upon a de¬ 
termination of the merits. The rule is plainly not ap¬ 
plicable in a case such as the one at bar, where the dis¬ 
missal order resulted from a finding of lack of jurisdic¬ 
tion and not from a finding by the Commission, in the 
exercise of its jurisdiction, that under all the facts and 
circumstances the relief requested should not be granted. 
In other words, a negative order must in anv event be a 


result of the Commission's 


exercise of jurisdiction and 


discretion. A denial of jurisdiction and the consequent 


dismissal of a petition does not make an order nega¬ 


tive. 


If the theory of appellees is correct, the decision of the 
Supreme Court in the Louisville Cement Company Case , 
supra, should have denied the writ there prayed for, since 
the decision bf the Commission had denied the relief re¬ 
quested. In this case also, the relief requested by ap¬ 
pellants was' denied, but, as in the Louisville Cement 
Company Case, supra, the denial was based upon a hold¬ 
ing that the Commission had no power to grant the relief, 
not upon a finding of jurisdiction and a consequent ad¬ 
ministrative decision that the relief should not be granted 
upon the merits. 

Since the order complained of was based upon an as¬ 
sumed lack of jurisdiction: since the Commission ac¬ 
tually had the jurisdiction which it denied; since the duty 
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imposed upon the Commission was mandatory; and since 
appellants’ request was only for an order requiring the 
exercise of the jurisdiction which the Commission had, 
there being no prayer that the writ control the exercise 
of the Commission’s discretion, we submit that man¬ 
damus is the proper remedy and that this action was 
properly brought in the Supreme Court of the District 
of Columbia. 

Conclusion. 

From all the foregoing we submit that appellants 
should prevail in this case and that the writ of manda¬ 
mus prayed for should issue. Any holding that i;he 
Commission assumed jurisdiction of the issues presented 
by appellants’ intervening petitions must ignore :he 
language of the reoort made on November 10, 1925. 
Anv holding that the Commission ac-tuallv does not hive 
the jurisdiction contended for must contradict those de¬ 
cisions of the Supreme Court to which we have referred 
and impose upon the Commission limitations in 
power which were obviously not intended. The jurisdic¬ 
tion here contended for is far less than that which the 
Commission has been held to have in many cases decided 
by the Supreme Court, and is a jurisdiction which it has 
exercised in other cases. It is inconceivable in view of its 
broad powers to prevent prejudice and discrimination 
and its almost autocratic powers with respect to the use 
of railway terminal facilities and the payment of com¬ 
pensation therefor, that the Commission should not 
have jurisdiction to deal with the issues presented to 
it by appellants. 

The character of that discrimination fully appear^ in 
the record herein. In the report of November 10, l£)25 
(R. 109) there appears a table showing the money |lif- 
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ference to the using lines of the Terminal Company 
during the period March 1, 1920 to December 31, 1923, 
had all expenses of that company been distributed on 
the user basis instead of partly on the user basis and 
partly on the numerical basis. The statement shows 
that in this period of 3 years and 10 months the Chicago 
Great Western was compelled to pay under the operat¬ 
ing agreement $540,258.32 more, and the Kansas Citv 
Southern $495,908.06 more than they would have paid 
had the interest charges and taxes of the Terminal 
Company been distributed on a user basis. These 
figures demonstrate that during the period in question 
each appellant was expending well in excess of $100,000 
a year for which it received nothing. 

And this is a continuing condition. Exhibit 2 attached 
to the petition (R. 84) shows that in 1932 the difference 
in the two bases of payment increased the charges of 
the Chicagoi Great 'Western $130,779.39 and the charges 
of the Kansas City Southern $139,269.32. Since nothing 
was received for the expenditure of these amounts and 
they operated to increase the profit of other lines, it is 
difficult to understand how the requirement that they 
be paid is not a discrimination under the cases cited. 
This is particularly so when consideration is given to 
the savings made by the larger users of the Terminal 
Company’s facilities. Thus, for example, in 1932 the 
Atchison, Topeka & Santa Fe saved $404,351.76 because 
the interest charges and taxes of the Terminal Company 
were distributed on the numerical basis instead of the 
user basis. 

The situation, as it affects appellants, may be illus¬ 
trated by the figures relating to the Kansas City South¬ 
ern. In 1932, that road paid $40,134.64 on account of 
the Terminal Company’s operating and maintenance ex¬ 
penses, and of this amount $33,661.06, or 83.87 per cent, 
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was for passenger train service. The Kansas City 
Southern had passenger earnings in 1920 of $2,225,909.22 
which in 1932 had decreased to $310,377.18. In 1920 jit 
had passenger train earnings of $4,058,503.93, which in 
1932 had decreased to $668,269.25. It operates but ope 
passenger train a day in and out of the Union Station 
at Kansas City. For operating this train over the facil¬ 
ities of the terminal in 1932 it paid $231,898.10, which 
was 74.7 per cent of its gross revenue from passenger 
service and 34.7 per cent of its total passenger train 

i 

earnings in that vear. 

This court should also know that the action I of 
appellants in joining with the other ten trunk lines at 
Kansas Citv in the use of the facilities of the Terminal 
Company was not entirely voluntary. As appears from 
the report of the Commission (R. 99), when the terminal 
was first organized, the Kansas City Southern occupied 
its own station and the Chicago Great Western was its 
tenant. The union station used bv other lines was in- 
adequate and active public sentiment demanded the es¬ 
tablishment of new and better facilities. Even in the 
face of this demand, appellants were not parties to the 
original operating agreement. They only came into the 
terminal arrangement at a later date when the aciion 
of all other lines forced them, for competitive reasons, 
to join also. 

The seriousness of the situation is illustrated by the 
fact that at this time no less than four of the proprietary 
lines, the Chicago, Rock Island & Pacific, St. Louis-San 
Francisco, Wabash and Missouri Pacific are insolvent, 
either being operated by receivers or having filed peti¬ 
tions under Section 77 of the Bankruptcy Act. In ad¬ 
dition, the Alton, Milwaukee and Missouri-Kansas-Texas 
have only recently emerged from receivership. Under 
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such conditions, it is plain that a distribution of charges 
at Kansas City which imposes such burdens upon the 
smaller users of the terminal facilities at that point is 
prejudicial to their interests and discriminatory in favor 
of larger users; also that the excess payments which 
the smaller users are now required to make constitute 
a burden upon their interstate commerce within the con¬ 
demnation of the rule established by the Supreme Court. 


We submit that the judgment of the lower court 
should be reversed and this case remanded with direc¬ 
tions to that court to issue the writ prayed for. 

Respectfully submitted, 


Ralph M. Shaw, 

F. H. Moore, 

A. F. Smith, 

F. H. Towner, 

Attorneys for Appellants. 


Hamilton & Hamilton, 
Of Counsel. 




TOE IS 3TSTI0S .^'3 



court- o~ 


I 2 TS34 

IN THE COURT OF APPEALS OF 

THE DISTRICT 

- 

APRIL TERM, 1933. 


No. 6068. 

Special Calendar. 


THE UNITED STATES OF AMERICA EX REL. 
CHICAGO GREAT WESTERN RAILROAD COM¬ 
PANY AND THE KANSAS CITY SOUTHERN 
RAILWAY COMPANY, APPELLANTS, 

VS. 

INTERSTATE COMMERCE COMMISSION, THE 
ATCHISON, TOPEKA AND SANTA FE RAILWAY 
COMPANY, THE CHICAGO, ROCK ISLAND AND 
PACIFIC RAILWAY COMPANY ET AL., 

APPELLEES. 


BRIEF ON BEHALF OF APPELLEE, KANSAS 
CITY TERMINAL RAILWAY COMPANY. 


Samuel W. Sawyjer, 
John H. Lathrop, 
George 0. Pratt, 

Attorneys for Appellee , 
Kansas City Terminal 
Railway Company. 

Lawrence H. Cake, 

Of Counsel. 




SUBJECT INDEX 


Statement .. . . 1 

Brief and Argument— 

I. The Report and Order of the Commission 
Have Made This a Moot Case .. . 11 

II. The Commission Has Xo Power under Anv ! 
Act of Congress to Grant the Relief Praved ! 
by Appellants’ Interventions. If Any Stat- j 
ute Attempted to Confer Such a Power, It 
Would Violate the Fifth Amendment to 
the Constitution . ... 11 

Paragraphs (1) and (3) of Section 3 .. | 14 

Paragraph (4) of Section 3 ........ j 24 

Act Should Xot Be So Construed As to 
Raise Grave Constitutional Questions .. 3G 

Appellants’ Construction Renders Act in 

Violation of Fifth Amendment . 37 

Operating Agreement Is Property. 37 

Bondholders Entitled to Due Process of 
Law . .... .i 38 

Commission Cannot Exercise Strictlv 
Judicial Power .......... . 41 

TIT. Mandamus Does Xot Lie for Other Reasons j 41 

IV. Conclusion .. .. 42 

List of Cases Refereed To 

Adair vs. United States, 208 L T . S. 161, 180 ....37,38 
Adkins vs. Children’s Hospital, 261 IT. S. 525, 545 37 

Alabama & Vicksburg Railway Co. vs. Jackson & 
Eastern Railway Co., 271 IT. S. 244 


21 












II 


Index 


All-over vs. Louisiana, 165 I . S. 578 . 3S 

Black and White Taxicab Company vs. Brown and 

Yellow Taxicab Company, *276 U. S. 518. 16 

Bradley vs. Lightcap, 105 I . S. 1, 19, 24 . 40 

Chesapeake & Potomac Telephone Company vs. 
Manning, 186 l\ 8. 238, 248 .12,35 

Chicago, I. & L. Railway Co. vs. United States, 

270 U. S. 287, 290 *. 18 

Chicago Junction Case, 264 U. S. 258 . IS 

Chicago, Milwaukee & St. Paul Railroad Company 
vs. Des Moines, etc., Railway Company, 254 U. 

S. 196 *.!. 2S 

Cincinnati, etc., Railway Company vs. Indianapolis 
Union Railway Company, 36 F. (2d) 323 . 20 

Clough vs. Grand Trunk Western Ry. Co., 155 Fed. 

81 17 

Coe vs. Armour Fertilizer Works, 237 U. S. 413, 

423, 424, 425 . 39 

('dorado vs. United States, 271 U. S. 153 . 19 

Coppage vs. Kansas, 236 U. S. 1 .37-38 

Davidson vs. Xew Orleans, 96 U. S. 107 . 39 

Davis vs. Pringle, 268 U. S. 315, 318 .22,27 

Dayton-Goose Creek Case, 263 U. S. 456, 478 ..21,25 

Delaware, Lackawanna & Western R. R. Co. vs. 
Town of Morristown, 276 U. S. 182, 193, 194, 

195 . 16 


Donovan vs. Pennsylvania Company, 199 U. S. 

292 . V . 16 

Express Cases, 117 U. S. 1 . 17 

Federal Trade Commission vs. American Tobacco 
Company, 264 U. S. 298, 337 .13,36 

Green vs. Edwards, 31 R. I. 1, 77 Atl. 188. 38 

Hagar vs. Reclamation District, 111 U. S. 708 .... 39 

W. A. Hover & Co. vs. Denver, etc., R. R. Co., 17 
F. (2d) 881, 884 


12 






















Illinois Trust & Savings Bank vs. City of Des 
Moines, 224 Fed. 620, 621 .I 40 

Interstate Commerce Commission vs. Humboldt 

Steamship Company, 224 U. S. 474, 4S4.j 12 

Interstate Commerce Commission vs. Los Angeles, i 
280 U. S. 52, 67. 68, 69, 70, 71 .1^,30 

Interstate Commerce Commission vs. Oregon- 
Washington River Navigation Companv, 288 U. 

S. 14, 22, 35, 36, 40 ....‘.12,32 

Kilbourn vs. Thompson, 103 U. S. 168 .; 41 

Lewellyn vs. Frick, 268 U. S. 238, 251 .13,36 

Louisville & Nashville Railroad Companv vs. United 

States, 238 U. S. 1 .*. 18 

Lumber Underwriters vs. Rife, 237 U. S. 605 .... 41 

Matter of Railroad-Telegraph Contracts, 12 I. C. 

C. Rep. 10, 11 . 16 


Missouri-Kansas-Texas R. R. Co. vs. Oklahoma, 271 

U. S. 303 .| 

Monongahela Navigation Company vs. United 

States, 148 U. S. 312.'. 

New England Divisions Cases, 261 L". S. 184, 180 
Of field vs. New York, etc., Co., 203 L T . S. 372 .... 
People vs. Kempner, 139 N. Y. S. 440 (affirmed; 

208 N. Y. 16, 101 N. E. 794) .j 

Pennsylvania Company vs. United States, 236 U. 

8. 3ol ... 

Railroad Commission vs. Southern Pacific Com¬ 
pany, 264 U. S. 331 . 

Railroad Company vs. Pullman Company, 139 U. 

S. /9 ..... 

Sager vs. Northern Pacific R. R. Co., 166 Fed. 526 

Santa Fe, Prescott & Phoenix Railway Co. vsi 
Grant Brothers Construction Co., 228 U. S. 177, 

188 . 

State ex rel. Lamar vs. Jacksonville Terminal Com¬ 
pany, 41 Fla. 377, 27 So. 225, 230 . 


38 


38 

25 

38 

38 

18 

20 

17 

17 


17 

20 



















IXDEX 


State of Texas vs. Eastern Texas R. R. Co., 258 U. 

S. 204. 217, 218 .13,34,36 

Transit Commission vs. United States, 2S9 U. S. 

121 19 

Twining vs. New Jersey, 211 U. S. 78, 101 . 39 

United States vs. Chicago, Milwaukee, St. Paul & 
Pacific R. R. Co., 282 U. S. 311, 324 .12, 37, 3S 

United States vs. Delaware & Hudson Company, 213 
U. S. 366, 407 .. ... 13, 36 

Western Massachusetts Co. vs. Hilton, 58 X. Y. S. 

996 . 38 

Wisconsin Railroad Commission vs. Chicago, Bur¬ 
lington & Quincy Railroad Company, 257 U. S. 

563, 585, 589 . . . 25 


Statutes Referred To 

49 U. S. C. A., Sec. 3(1), 3(3), 3(4) . 14 

49 U. S. C. A., Sec. 1(18) to (21) . 33 

41 Stat. L. 479 . 24 

41 Stat. L. 488 . 25 

41 Stat. L. 456, 476 . 33 

Text Books 

Rule II (1) 3 of Rules of Practice of the Interstate 
Commerce Commission. 42 



















IN THE COURT OF APPEALS OF 
THE DISTRICT OF COLUMBIA 


APRIL TERM, 1933. 


No. 6068. 
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TTIE UNITED STATES OF AMERICA EX ^EL. 
CHICAGO GREAT WESTERN RAILROAD COM¬ 
PANY AND THE KANSAS CITY SOUTHERN 
RAILWAY COMPANY, APPELLANTS, 

VS. 

INTERSTATE COMMERCE COMMISSION, THE 
ATCHISON, TOPEKA AND SANTA FE RAILWAY 
COMPANY, THE CHICAGO, ROCK ISLAND jYND 
PACIFIC RAILWAY COMPANY ET AL., j 

APPELLEES. 


BRIEF ON BEHALF OF APPELLEE, KANSAS 
CITY TERMINAL RAILWAY COMPANY. 


STATEMENT. 

The judgment appealed from is a judgment of the 
Supreme Court of the District of Columbia, denying 
the appellants a writ of mandamus to require the In¬ 
terstate Commerce Commission to vacate its order of 
dismissal and to take jurisdiction of and decide upon 

I 


i 
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the merits the issues claimed to be raised by certain in¬ 
tervening 1 petitions filed by the appellants before the 
Interstate Commerce Commission in a proceeding before 
the Commission instituted bv Missouri-Kansas-Texas 
Railroad Company (hereafter called “M-K-T”) against 
Kansas City Terminal Railway Company (hereinafter 
called “Terminal Company”). 

The M-K-T, a new company which had purchased 
the railroad of the old Missouri, Kansas and Texas Rail¬ 


way Company at foreclosure sale, had disaffirmed the 
contract (called the Operating Agreement, R. p. 16), 
by which the old company had the right to use the 
Terminal Company's facilities (R. p. 95). 

By its complaint the M-K-T sought an order of 
the Commission requiring the Terminal Company to 
permit the M-K-T to use certain parts of the Terminal 
Company’s facilities and to fix the compensation to be 
paid for such use under Paragraph (4) of Section 3 
of the Interstate Commerce Act, as amended bv the 
Transportation Act of 1920 (R. p. 95). It is unneces¬ 
sary to quote i Paragraph (4) in full at this point. It 
is enough now to say that it authorizes the Commis¬ 
sion to require the use of the facilities of one carrier 
by another, under certain circumstances, and author¬ 
izes the Commission, in the event of a failure of the 
carriers to agree, to fix the compensation to be paid 
“on the principle controlling compensation in con¬ 
demnation proceedings.” 

The appellants’ intervening petitions will be found 
at pages 85 to 93 of the record. They are not iden¬ 
tical, either in allegations or prayer. The Kansas City 
Southern’s intervention, which is the more elaborate 
of the two, alleges that the Operating Agreement, 
under which the railroads entering Kansas City use 
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and control the facilities of the Terminal Company, is 
unjust and inequitable through an unfair distribution 
of capital charges, that discrimination against the ap¬ 
pellants, both of whom are parties to the Operating 
Agreement and who are alleged to be small users of the 
facilities, results, and that, if the M-K-T is permitted to 
use the facilities for compensation less than that paid 
by the proprietary companies, the alleged discrimina¬ 
tion will be accentuated, and asks that the Commission 
“enter upon an investigation of the entire situation 
and enter such an order herein as will fairly, reason- 
ably and without discrimination place the use an|l the 
terms thereof of the terminal facilities of the Terminal 
Company by the various parties enjoying such u^e on 
a fair, just and equitable basis among such parties, in 
accordance with and in proportion to the use thereof 
made by the various parties” (R. p. 93). The Chi¬ 
cago Great Western’s prayer is—“your petitioner fur¬ 
ther says that if complainant is granted the right to 
use the facilities of defendant, the compensation tjhere- 

for to be fixed bv this Commission in anv amoum; less 

* * 

than the amounts which complainant would be re¬ 
quired to pay under said operating agreements, then 
that your petitioner is entitled to the same right, and 
that any order entered herein granting said rigpt to 
complainant should also grant similar relief to your 
petitioner’’ (R. p. 86). | 

In other words, they ask that the contract existing 
among the parties be set aside and that a new con¬ 
tract be made by the Commission for the parties, by 
which their payments for interest and taxes shall be 
upon an entirely different basis from that to Iwhicli 
thev have agreed. 

The Operating Agreement (R. p. 16) was made 
in 1909. In 1910, these appellants, by supplemental 
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agreement, became parties to it (R. p. 64). Thus all 
of the twelve trunk line railroads entering Kansas 
City became, in practical effect, the joint owners 
(through stock ownership and the control provided in 
the Operating Agreement) of the terminal facilities, 
which were constructed for the express purpose of ac¬ 
commodating them, and which consist, not only of a 
union passenger station, but of tracks running for 
several miles in every direction, over which the trains 
of the proprietary companies can be brought to the 
station, freight tracks connecting all of the trunk lines 
with each other, freight stations, freight yards, a 
bridge across the Kaw River, an elevated line run¬ 
ning through Kansas City, Kansas, and other com¬ 
prehensive facilities, constituting a completely inte¬ 
grated and unified terminal (R. pp. 209-214). By the 
Stock Trust Agreement made in 1909 and Supple¬ 
mental Stock Trust Agreement made in 1910 (R. pp. 
136, 162), the stock of the proprietary companies was 
deposited with a trustee in order to insure the equality 
of control contemplated by the Operating Agreement, 
not only for the benefit of the railway companies but 
for the benefit of the holders of the $50,000,000 of 
bonds of the Terminal Company, to secure which the 
Operating Agreement was pledged (R. pp. 49, 50, 109, 
139, 148). 


The Missouri, Kansas and Texas Railway Com¬ 
pany (predecessor of the M-K-T), as well as the ap¬ 
pellants, was a party to these agreements (R. pp. 53, 
68, 151, 167). Some years afterwards the Missouri, 
Kansas and Texas Railway Company went into the 
hands of a receiver and its property was sold under 
a decree of foreclosure. The M-K-T was the pur¬ 
chaser at the sale as a result of a plan of reorganiza- 
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tion (R. p. 95). In accordance with a decree of the 
Court so permitting, it elected to disaffirm the Operat¬ 
ing Agreement and the Stock Trust Agreement (fe. p. 
95), and, upon making such election, brought the pro¬ 
ceeding above referred to before the Interstate Com¬ 
merce Commission to require the right of use apd to 
have the compensation ascertained under Paragraph 
(4) of Section 3 of the Interstate Commerce Act, so 
that, if possible, it could continue the use otj the 
facilities, but be freed from the obligations which the 
Operating Agreement would have imposed. This was 
the situation into which the appellants, by their inter¬ 
ventions, sought to inject themselves. 

The Operating Agreement provided for the con¬ 
struction of the Union Station and all of the bther 
facilities (R. p. 20), for their use by all of the twelve 
companies for two hundred years (R. pp. 21, 22); for 
the payment by each of the railway companies of an 
aliquot part of the interest on the Terminal Com¬ 
pany’s bonds, taxes and assessments on the Tertninal 
Company’s property and the principal of the Terminal 
Company’s bonds at maturity (R. p. 25); for payment 
of the operating expenses of the Union Passenger 
Station by the respective companies in proportion to 
the number of cars and engines using the Union Sta¬ 
tion facilities (R. p. 32); for the payment by the 
proprietary companies of the operating expenses of 
the other portions of the terminal facilities op the 
basis of the car mileage of the respective companies 
(R. p. 33); for the division equally among the pro¬ 
prietary companies of the net revenues of the Termi¬ 
nal Company obtained from rentals, concessions, 
switching, etc. (R. p. 34); for the exclusion of default¬ 
ing companies from the privileges of the facilities 
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(R. p. 43) (in which event the remaining companies 
would be obliged to pay the defaulting companies’ 
portion of the capital charges (R. p. 26)); and for the 
pledging of the Operating Agreement with the trus¬ 
tee under the Terminal Company’s mortgage, as 
further security for the bonds issued under the mort¬ 
gage (R. pp. 49, 50). 

The M-K-T sought to have the compensation de¬ 
termined on the basis of fluctuating use (R. p. 95). 
This basis, as we shall see later, was rejected by the 
Commission, which held that the statutory mandate re¬ 
quiring the compensation to be determined “on the 
principle controlling compensation in condemnation 
proceedings” must be observed. The Commission, 
however, found that the public interest required the 
use of the facilities by the M-K-T and, after finding 
that the parties had been unable to agree on the com¬ 
pensation (R. p. 122), did proceed to ascertain what 
the Commission found to be just and reasonable com¬ 
pensation. 

As to the appellants’ interventions, the Commis¬ 
sion heard all of the evidence which the appellants had 
to offer (R. pp. 109, 111), and, also, after hearing the 
evidence offered by the M-K-T, handed down its re¬ 
port, in which it made its findings as to the public 
interest involved in the use of the facilities bv the 
M-K-T (R. p. 122), and entered an order dismissing 
the intervening petitions of the appellants (R. pp. 94, 
135). There will, doubtless, be some discussion, par¬ 
ticularly as between the appellants and the appellee, 
Interstate Commerce Commission, as to the effect of 
this order. It is sufficient to say here that the order 
does not on its face specify the ground of dismissal. 
The arguments in that regard are based on what the 
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Commission says in its report. The Commission was 
clearly of the opinion that it did not have power to 
grant the relief prayed by the interventions (R. pp. 
112-116). ! 

This suit, in which the judgment appealed from was 
entered, was instituted, as above stated, for the purpose 
of reinstating these intervening petitions and requiring 
the Commission to decide the alleged issues attempted 
to be raised therein. 

Attention is called to the fact that the case 
decided on demurrer and, consequentlv, that the ! al- 
legations of fact contained in the appellees’ answers 

i 

are admitted. 


f 


as 


i 

On page 8 of the statement, appellants state that, 
since the case was docketed in this Court, “there has 
been a development in the proceedings before the Com¬ 
mission” and that the Commission has issued a report, 
dated November 13, 1933, fixing the compensation! to 
be paid by Missouri-Kansas-Texas Railroad Company. 
It is then stated that the cause still remains before 
the Commission, pending the filing and determination 
of petitions for rehearing and the “entry of a ffcnal 
order.” While these statements are perhaps outride 
the record, we do not criticise appellants for making 
them, as they are of aid to the Court. Having been 
made, however, it is only fair that their real effect 
should be stated. The final order has actually been 
entered since the appellants’ brief was filed. Both 
the report and the order are dated November 13, 1933, 
but the report was actually promulgated about Decem¬ 
ber 18th, and the order was actually promulgated about 
January 9, 1934. By the report, the Commission 
flatly rejected the contention of the M-K-T that ( 


om- 
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pensation should be fixed on the basis of fluctuating 
use. We quote from the report: 

“Both petitioner and respondent concede that 
just and reasonable compensation must include a 
reasonable return upon the fair value of those zones 
of the terminal which petitioner has acquired the 
right to use. Two methods of computing that re¬ 
turn are urged upon us. Petitioner urges the user 
basis, by which is meant that petitioner should pay 
upon basis of the relation which its use of the 
terminal bears to the use by all the using carriers. 
This has been averaging somewhere in the neigh¬ 
borhood of 5 per cent. Respondent urges the 
numerical basis, that is, adjustment in relation to 
the number of users of the terminal regardless of 
the extent l of the individual user by those lines. 
As there are 11 other users, petitioner’s proportion 
under this basis would be one-twelfth. 

“Petitioner contends that the numerical basis 
is grossly inequitable, and that there is nothing in 
the language of the statute or the decisions of this 
Commission or the courts which prevents measuring 
the compensation by the extent of the use. When 
analyzed, its position amounts to this, that respond¬ 
ent must hold its property in readiness at all times 
for the joint and equal use of petitioner, but that 
petitioner should be permitted to use the various 
zones if and when it may choose to do so, or not at 
all if it should so choose as to any particular zone, 
and to pav onlv for such use as it mav actuallv 
make of the property” (Sheets 7 and 8 of Report). 

“The user basis as a method for determining 
the portion of the interest charge to be imposed 
upon petitioner finds no support in the principles 
governing compensation in condemnation cases, and 
in our opinion does not afford a just and reason¬ 
able basisj We conclude that the numerical basis 
in the circumstances of this case affords the just 
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and reasonable method to be applied’’ (Sheet 11 
of Report). 

“ * * * We think that a fair rate of return 

on the fair value of the property which the petitioner 
lias acquired the right to use will be 6 per cent” 
(Sheets 12 and 13 of Report). 

“Upon the evidence we find that on and gfter 
July 1, 1929, just and reasonable compensation to 
be paid by petitioner for the use of respondent’s 
terminals required by our order of May 13, 1929, 
will be that determined upon the following basis: 
$1S4,000 per annum as representing petitioner’s 
proportion of interest on the fair value of the prop¬ 
erty; one-twelfth of the real and personal tax^s on 
that portion of the terminals of which petitioner 
has acquired the use, and if the taxes for that por¬ 
tion of the terminals are not separable, then one- 
twelfth of such percentage of the taxes as the fair 
value of that portion of the terminals beats to 
the fair value of the entire terminals, using the 
final values herein found; interest at 6 pet cent 
per annum on one-twelfth of the amount of addi¬ 
tions and betterments properly includible in invest¬ 
ment account, in that portion of the terminals [which 
petitioner has acquired the right to use, and peti¬ 
tioner should share to the same extent in reductions 
in investment account for retirements in the said 
portion of the terminals; and a proportion pf the 
operating and maintenance charges in eacjh ac¬ 
counting zone covered bv the order of Mav 13, 
1929, including such depreciation as is properly 
includible in the maintenance accounts, equal to the 
percentage which petitioner’s use of such zond bears 
to the entire use of such zone by all of the 1 using 
carriers; credit to be given petitioner fof one- 
twelfth of all net revenues from sources othep than 
the using carriers, for rentals, concessions, etc., 
arising from property in the portion df the 
terminals which petitioner has acquired th^ right 
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to use and which has not been excluded from our 
valuation. We further find that petitioner’s pro¬ 
portion of use of respondent’s facilities covered by 
the order of May 13, 1929, shall be determined in 
the same manner and by the same methods as were 
used by •respondent subsequent to July 1, 1929, 
under the terms of the operating agreement for 
determining the extent of use and the proportion 
of operating expenses payable by each using line, 
including petitioner” (Sheets 42 and 43 of Report). 

The $184,000.00 rental fixed bv the Commission is 
slightly more than each proprietary company is 
obliged to pay towards interest by the provisions of the 
Operating Agreement. 

The pertinence of this order and report which, as 
appellants say, have developed since the case was 
docketed in this Court, will appear in the argument. 
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BRIEF AND ARGUMENT. 

I. 1 

i 

The Report and Order of the Commission Have Made 

This a Moot Case. 

(Throughout the brief italics used in quotations 
are ours unless otherwise noted.) 

Since the Commission has now decided the case 
against the M-K-T, and has resolved the M-I^-T’s 
main contention against it, there is nothing lefi; for 
this Court to decide. The M-K-T case is closed.. It 
would be useless to order the Commission to take 
charge of this collateral issue (for collateral issue it 
must be to have justified the appellants’ interven¬ 
tions) when the main case has been finally disposed 
of. Furthermore, the basis for the filing of the inter¬ 
ventions before the Commission by these appellants 
was that the M-K-T was likely to get an advantage 
which they were not enjoying, that is, payment of com¬ 
pensation on the basis of actual use (R. pp. 85-93). 
Since the Commission has decided that the M-K-T 
cannot enjoy the use on any such method of Ascer¬ 
taining the compensation, the basis, if there ever was 
any, for the appellants’ interventions is destroyed. 

II. 

The Commission Has No Power under Any Act of Con¬ 
gress to Grant the Relief Prayed by Appellants’ In¬ 
terventions. If Any Statute Attempted to Confer 
Such Power, It Would Violate the Fifth Amendment to 
the Constitution. 

We brush aside, for the moment, all questions as 
to whether the Commission did decide the issues, as 
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to whether the interventions complied with the rules 
of the Commission, as to whether the issues attempted 
to be raised could be raised bv intervention or could 
only be raised i by an original formal complaint, and 
proceed directly to the question of the power and 
jurisdiction of the Commission to grant the relief asked 
by the appellants in their intervening petitions. 

In considering this question, there are certain 
fundamentals vthicli must be borne in mind: 


(1) The Interstate Commerce Commission is an 
administrative agency of the government ( United 
States v. Chicago, Milwaukee, St. Paul dv Pacific HR. 
Co., 282 U. S. 311, 324; Interstate Commerce Com¬ 
mission v. Humboldt Steamship Company, 224 U. IS. 
474, 484; IT. A. Hover dv Co. v. Denver, etc., IIP. Co., 
17 F. (2d) 881, 884 (C. C. A. 8)). It can exercise 
only such powers as are given by statute, either ex¬ 
pressly or by clear implication ( Chesapeake & Potomac 
Telephone Company v. Manning, 186 U. S. 238, 248; 
Interstate Commerce Commission v. Los Angeles, 280 
U. S. 52, 67, 68, 69, 70, 71; Interstate Commerce Com¬ 
mission v. Oregon-Washington River Navigation Com¬ 
pany, 288 U. IS. 14, 35). It. does not have “almost 
autocratic powers" as asserted by appellants’ brief 
(p. 43). 


(2) The appellants, by their interventions in the 
M-K-T case, have asked this administrative agency of 
the government to set aside a contract, by which 
twelve railroad corporations undertook to settle their 
proprietary rights in the Terminal’s property and in 
its use for two hundred vears, and on the faith and 
security of which the bonds of the Terminal Company 
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were issued and sold to the public (see especially Sec¬ 
tion 2 of Article I, Section 1 of Article II, and all 
of Article V of the Operating Agreement (R. p]j). 21, 
25, 49)). They are not asking the Commissicin to 
regulate any activity of the Terminal Company as a 
common carrier, but they are asking that this con¬ 
tract, upon which its very existence depends, without 
which its First Mortgage bonds would be of little 
value, and by which the property rights of the various 
companies in its facilities are established, shajll be 
utterlv destroyed. 

(3) The destruction of these property and con¬ 
tract rights, if not plainly in violation of the Fifth 
Amendment, certainly raises grave constitutional ques¬ 
tions. 

i 

(4) The authority to destroy these property and 
contract rights must be found in the language of the 
Interstate Commerce Act, or some other Act of| Con¬ 
gress. The power must be conferred in express lan¬ 
guage or by necessary implication. Vague generalities 
are not sufficient. It cannot be presumed that Con¬ 
gress intended to defy the Constitution. Only the plain¬ 
est language, expressing the intent of Congress, should 
be construed to delegate such an authority to the Com¬ 
mission ( United States v. Delaware & Hudson Com¬ 
pany, 213 IT. S. 366, 407; State of Texas v. Eastern 
Texas R. R. Co., 258 U. S. 204, 217; Federal Trade 
Commission v. American Tobacco Company, 264 U. S. 
298, 337; Lewellyn v. Frick, 268 U. S. 238, 251 j. 

It, therefore, behooves us to examine the pro¬ 
visions of the Interstate Commerce Act, whij?h are 
supposed to grant this extraordinary power. 
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In appellants’ intervening petitions filed before 
the Commission, no specific language of the Act is 
referred to. The Great Western’s intervention (R. pp. 
85, 86) refers generally to discrimination, and asks 
relief similar to that granted the M-K-T, in the event 
that the Commission should fix the compensation to 
be paid by the M-K-T in any amount less than it 
would be required to pay under the Operating Agree¬ 
ment. The Kansas City Southern’s intervention (R. 
pp. 92, 93) refers generally to Section 3, but does 
not specify what part of Section 3 is relied upon, and 
merely prays that the Commission “enter into an in¬ 
vestigation of 1 the entire situation and enter such an 
order herein as will fairlv, reasonably and without 
discrimination place the use and terms thereof of the 
terminal facilities of the Terminal Company by the 
various parties enjoying such use on a fair, just and 
equitable basis among such parties, in accordance with 
and in proportion to the use thereof made by the 
various parties.” 

In appellants’ brief, however, they now claim that 
their interventions were justified by Paragraphs (1), 
(3) and (4) of Section 3 (49 U. S. C. A., Sec. 3(1), 
3(3), 3(4)). While appellants at pages 22 and 23 of 
their brief, quote the language of Paragraphs (1) and 
(3), in their iargument they disregard the language. 
They prefer to deal in vague generalities regarding 
preferences and discriminations. The exact language 
of these paragraphs is essential to clear thinking. 

PARAGRAPHS (1) AND (3) OF SECTION 3. 

Paragraph (1) of Section 3 is as follows: 

“(1) 'That it shall be unlawful for any com¬ 
mon carrier subject to the provisions of this Act to 


make or give any undue or unreasonable prefery 
nice or advantage to any particular person, com¬ 
pany, firm, corporation, or locality, or any partic¬ 
ular description of traffic, in any respect whatso¬ 
ever, or to subject any particular person, company, 
firm, corporation, or locality, or any particular de¬ 
scription of traffic, to any undue or unreasonable 
prejudice or disadvantage in any respect whatso¬ 


ever. 


Paragraph (3) of Section 3 is as follows: 

“(3) All carriers, engaged in the transporta¬ 
tion of passengers or property, subject to the pro¬ 
visions of this Act, shall, according to their Re¬ 
spective powers, afford all reasonable, proper, ajid 
equal facilities for the interchange of traffic be¬ 
tween their respective lines, and for the receiving, 
forwarding, and delivering of passengers or prop¬ 
erty to and from their several lines and those con¬ 
necting therewith, and shall not discriminate in 
their rates, fares, and charges between such con¬ 
necting lines, or unduly prejudice any such con¬ 
necting line in the distribution of traffic that j is 
not specifically routed by the shipper."' 

When read together, the intent of these provisions 
is plain. Abstruse refinements are but confusing, j 
Paragraph (1) obviously applies only to shippers. 
Paragraph (3) applies only to other carriers. Para¬ 
graph (1) has no application to other carriers. Para¬ 
graph (3) has no application to shippers. Both para¬ 
graphs have been in the Act since its passage in |S87 
in their present form, except that the Transportation 
Act of 1920 eliminated the last clause of Paragraph 
(3) as originally written (whose presence might }iave 
seemed inconsistent with the new Paragraph (4) ),j and 
substituted language prohibiting discrimination iii the 
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distribution of 1 traffic not specifically routed by the 
shipper. It is axiomatic that these anti-discrimination 
provisions apply only to those railroad functions which, 
under the common law or the positive mandates of the 
Interstate Commerce Act, are imposed upon the rail¬ 
road company as a common carrier. They have no ap¬ 
plication to a railroad company's exercise of its ordi¬ 
nary proprietary rights. This is made plain by the 
case of Donovan v. Pennsylvania Company, 199 U. S. 
292, where it was held that a railroad company could 
make an exclusive contract with a bus and transfer 
company, and that it need not extend similar facilities 
to hack drivers generally because it owed no duty, 
either at common law or by statute, to such hack 
drivers. The doctrine of this case is firmlv established 
by the decisions of the Supreme Court in Delaware, 
Lackawanna dv Western R. R. Co. v. Town of Morris- 
town, 276 U. S. 182, and Black and White Taxicab Com¬ 
pany v. Brown and Yellow Taxicab Company, 276 U. 
S. 518. 


In Delaware, Lackawanna & Western R. R. Co. v. 
Town of Morristown, supra, the Court held unconsti¬ 
tutional an ordinance establishing a public hack stand 
in a driveway on petitioner’s station grounds. The 
Court savs: 

“* * * The railroad grounds, station, plat¬ 
forms, driveways, etc*., are used by the petitioner 
for the purposes of its business as a common car¬ 
rier: and, while that business is subject to regula¬ 
tion in the public interest, the property used be¬ 
longs to petitioner. The state may not require 
it to be used in that business, or take it for an¬ 
other public use, without just compensation, for 
that would contravene the due process clause of 
the Fourteenth Amendment” (1. c. 193). 
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There was no duty upon petitioner to ac¬ 
cord to other taxicabmen the use of its lanjis 
simply because it had granted Welsh the privi¬ 
leges specified in its contract with him. Peti¬ 
tioner is not bound to permit persons having |no 
business with it to enter its trains, stations or 
grounds to solicit trade or patronage for thejm- 
selves; they have no right to use its property i to 
carry on their own business. * * * As ! to 

them, and so far as concerns its use as a public 
hack stand, the driveway was petitioner’s private 
property and could not be so appropriated in 
whole or in part except upon the payment of com¬ 
pensation” (1. c. 194). j 

“* * * To compel the use of petitioner’s 

land for that purpose is to take it without c|om- 
pensation in contravention of the constitutional 
safeguard here invoked” (1. c. 195). 

See, also. Express Cases, 117 IT. S. 1 (exclusive 
contract with express company); Bail road Company 
v. Pullman Company, 139 IT. S. 79 (contract with 
sleeping car company); Santa Fe, Prescott & Pholenix 
Baihcay Co. v. Grant Brothers Construction Co J 228 
U. S. 177 (transportation of contractor’s outfit); 
Clough v. Grand Trunk Western By. Co., 155 Feq. 81 
(transportation of circus); Sager v. Northern Pacific 
B. B. Co., 16b Fed. 526 (transportation of circus); 
Matter of Bailroad-Telegraph Contracts, 12 I. (fc. C. 
Hep. 10, 11 (contract with telegraph company). 

Tn like manner, a railroad company owes no duty 
to buy railroad equipment from all the manufacturers 
of railroad equipment, because it has bought from 
one. It owes no duty to pay Smith a certain price for 
the coal bought from him because it has already paid 
that same price to Jones. Tt owes no duty to sell 
Brown a worn-out locomotive because it has sold 
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White a worn-out locomotive. The proposition is so 
obvious that further illustrations would be superflu¬ 
ous. 

Counsel rely upon expressions in opinions of the 
Supreme Court to the effect that railroads as well as 
shippers are entitled to impartial treatment. Such 
language, of course, must be read in its context. In 
no case has the Court held that one railroad company 
owes a duty of impartiality to other railroad com¬ 
panies in its proprietary relationships with them, any 
more than it has held that a railroad company owes a 
duty of impartiality to merchants in its proprietary 
relationships with them. 

In Pennsylvania Company v. Uniter! States , 236 
U. S. 351, cited by appellants, the discrimination was 
with respeot to the specific duties imposed upon the 
carrier by Paragraph (3) of Section 3. 

In Louisville <£* Nashville Railroad Company v. 
United States, 238 U. S. 1, the discrimination was with 
respect to “a particular description of traffic,” which 
falls expressly within the inhibition of Paragraph (1) 
of Section 3. 

In the Chicago Junction Case, 264 U. S. 258, the 
language of the! Court was used merelv to show that a 
carrier had a sufficient interest to entitle it to a re¬ 
view of an order of the Commission. The order was 
set aside, not on the ground of discrimination, but on 
the ground that the bill showed that there was no evi¬ 
dence to support the order. 

Chicago, 7. & L. Railway Co. v. United States , 270 
U. S. 287, is a typical case of discrimination under 
Paragraph (3) of Section 3. The Lake Erie refused 
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to establish through route or joint rates for inter¬ 
change switching charges with an electric railroad. 
We quote from the Supreme Court’s discussion of the 

effect of the Interstate Commerce Commission’s order: 

i 

“* * * The orc ] er directed the steam rail¬ 

roads to remove the unjust discrimination which 
the Commission found was being practiced against 
an electric railroad, which also entered that city, 
by refusal to switch its interstate carload traffic 
and to make arrangements with it for reciprocal 
switching” (1. c. 290). 

In Colorado v. United States , 271 IT. S. 15o, the 
specific power applied was that contained in para¬ 
graphs (19) to (21) of Section 1, the power to authorize 
the abandonment of facilities. The discussion with 
reference to the effect of various factors upon inter¬ 
state commerce was indulged for the purpose of Show¬ 
ing that the power expressly conferred was paramount 
and that its exercise did not involve an unwarranted 
incursion into the local affairs of the State of Colorado. 
The case, therefore, does not afford the slightest 
foundation for appellants’ argument. 

i 

Transit Commission v. United States , 289 U. S. 
121, did not involve Section 3 at all. It arose under 
Paragraph (18) of Section 1. The Commission did not 
exercise jurisdiction to prevent any alleged discrimina¬ 
tion. No discrimination was even claimed. It exer¬ 
cised jurisdiction under the express authority of Para¬ 
graph 18 of Section 1, which precludes a carrier from 
extending its line without first securing the authority 
of the Commission. The Commission held th^t the 
extension of a line, by making a trackage contract in¬ 
stead of acquiring title, came within the Act. The 
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Commission, therefore, was interested in the terms 
upon which the carrier would acquire such trackage 
rights just as it would be interested in the price which 
the carrier might pay to acquire title to a proposed ex¬ 
tension. 


(Cincinnati f etc.. Railway Company v. Indianapolis 
Union Railway Company, 36 F. (2d) 323, likewise has 
nothing at all to do with Section 3. The court ex¬ 
ercised a long-settled equity jurisdiction with ref¬ 
erence to the adoption or rejection of contracts by 
purchasing companies. Xo question of discrimination 
was involved. 


State e.r rel Lamar v. Jacksonville Terminal Com¬ 
pany. 41 Fla. 377, 27 So. 225, obviously does not in¬ 
volve the Interstate Commerce Act. It is a difficult 
case to read because of the structure of the opinion. 
Examined closely, however, it reveals that the State 
Railroad Commission was given express power to re¬ 
quire the use of the facilities of terminal companies to be 
extended to railroads (27 So. 1. c. 230). The language 
quoted by appellants was used by the court to sup¬ 
port this right of the state to require the use. The 
language itself is misleading unless the context is 
borne in mind. 


Railroad Commission v. Southern Pacific Com¬ 
pany. 264 U. S. 331, likewise did not involve Section 3. 
It arose under Paragraphs (18) to (21) of Section 1, re¬ 
lating to the extension and abandonment of facilities. 
The Court merely held that the railroad companies 
could not be required to provide a new union station 
and extend their main tracks thereto, unless and until 
the Interstate Commerce Commission should act under 
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the paragraphs referred to and thus authorize the 
extension. ! 


In Alabama & Vicksburg Railway Co. v. Jackson 
d Eastern Railway Co., 271 U. S. 244, the sppcifie 
power sustained and applied was that given by para¬ 
graphs (18) to (21) of Section 1, giving the Commission 
power to authorize the construction or extension of 
lines of railroad. These were the “comprehensive 
powers’’ referred to in the extract from the opinion 
quoted by appellants. 

In the Dayton-Goose Creek Case, 263 U. S, 456, 
the Court indeed says, as pointed out by appellants, 
that the Transportation Act “puts the railroad sys¬ 
tems of the country more completely than ever under 
the fostering guardianship and control of the j Com¬ 
mission,” but this language obviously refers to the 
extent to which Congress has enlarged the powers of 
the Commission by the Act. It does not mean that 
the Commission has unlimited powers, or, in facj;, any 
powers other than those given in the Interstate Com¬ 
merce Act, as amended by the Transportation Act. 
These powers are broad enough to justify the jjhrase 
used by the Court, without twisting that phrase into 
a grant of still further powers. 

The language of Paragraph (4) demonstrates that 
the general language of Paragraphs (1) and (3) is 
not to be given any such strained interpretation as ap¬ 
pellants seek to give it, for Congress in Paragraph (4) 
has specifically recognized that equality in compensa¬ 
tion and terms for the use of facilities is not neces- 
sarv, but that the carrier owning the facilities may 
agree on the terms with the other carrier or carriers 
involved. In fact the Commission’s jurisdiction, to fix 
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the compensation is made expressly contingent on the 

carriers not being able to agree. If tliev do agree, 

the Commission has no jurisdiction under the Act, no 

matter what variance there mav be between the com- 

* 

pensation paid by the different carriers. 

The conclusion is unavoidable that the sole au¬ 
thority for one carrier’s acquiring the use of the 
facilities of another is to be found in Paragraph (4) 
of Section 3. 


In Daris v. Pringle, 268 U. S. 315, the Court held 
that a provision of the Bankruptcy Act, which in one 
clause specifically described the priorities to which 
the United States was entitled, was not to be con¬ 
strued to give additional priorities to the United 
States by reason of general language at the end of 
the provision, the Court saying: 

“We attach little value to this logical con¬ 
catenation as against the direct effect of Section 
04, taken according to the normal usages of 
speech. It is incredible that after the con¬ 
spicuous mention of the United States in the first 
place at the beginning of the section and the grant 
of a limited priority, Congress should have in¬ 
tended to smuggle in a general preference by 
muffled words at the end” (1. c. 318). 


So. here, it is incredible that, in view of the 
specific provision made in Paragraph (4) for the 
acquisition of rights by one carrier in the facilities 
of another, and for the machinery to make such ac¬ 
quisition effective, Congress should have intended to 
smuggle in a general and undefined right to use such 
facilities by “muffled words” in accompanying para¬ 
graphs of the same section—and that, not by definitely 
inserting such muffled words, but merely by leaving 
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untouched words which were already in the Act land 
had been there since 1887, without it having ever oc¬ 
curred to anvone before that they had anv such 
meaning. 


all 

the 


If Paragraph (4) opened the terminals of 

carriers to all other carriers at the pleasure of 

latter, there might be some excuse for contending* that 

the anti-discrimination provisions of Paragraphs (1) 

and (3) applied. But Congress has done no such 

thing. Paragraph (4) recognizes that no carrier holds 

itself out as a furnisher of terminal facilities to all 

the world, but that its facilities are private property 

which can be taken by its competitors only upon 

ment of just compensation. It therefore requires, 

the payment of rates for a common carrier service, 

but the payment of just compensation for property 

taken. And before the owner can be disturbed in anv 

% 

way, it provides that the Commission must find its 
disturbance to be in the public interest: and, before 
the Commission can fix the compensation, it jpro¬ 
vides that the owner and the proposed user must 


pay- 
not 


have failed to agree. In other words, Paragraph (4), 
instead of prohibiting discrimination, affirmatively 
contemplates differences in treatment. The public 
interest might call for the use by one carrier but not 
bv another—a difference. The Commission might re- 
quire the use by two carriers, and the owner plight 
agree as to the compensation with one and not!with 
the other. The Commission then, following the man¬ 
date of the statute, might fix the compensation \o be 
paid by the other carrier at a less or a greater sum 
than that agreed to between the owner and the first 
carrier—again, a difference. 

The fact is that Paragraph (4) fixes in plain 
language the conditions under which the Commission 



24 


can take jurisdiction and the methods to be followed 
in fixing the compensation, if jurisdiction is assumed. 
These provisions are exclusive, and Paragraphs (1) 
and (3) have no bearing on them whatever. 

It is plain that no authority for the annihilation 
of the Operating Agreement and of the security for 
this company’s bonds is to be found in Paragraphs 
( 1 ) and (3) of Section 3. 


PARAGRAPH (4) OF SECTION 3. 

AVhat then of Paragraph (4), which appellants 
also seek to grasp—though somewhat gingerly, it 
would appear ? The pertinent part of Paragraph 4 is 
as follows: 

“(4) i If the Commission finds it to be in 
the public! interest and to be practicable, without 
substantially impairing the ability of a carrier 
oicnhu 7 or entitled to the enjoyment of terminal 
facilities to handle its own business, it shall have 
power to require the use of any such terminal 
facilities, including main-line track or tracks for 
a reasonable distance outside of such terminal, 
of any carrier, by another carrier or other car¬ 
riers, on such terms and for such compensation 
as the carriers affected may agree upon, or, in the 
event of a failure to agree , as the Commission 
may fix as just and reasonable for the use so re¬ 
quired, to be ascertained on the principle con¬ 
trolling compensation in condemnation proceed¬ 
ings. Such compensation shall be paid or ade¬ 
quately secured before the enjoyment of the use 
may be commenced.” 

Paragraph (4) was added to the Interstate Com¬ 
merce Act by the Transportation Act of 1920 (41 
Stat. L. 479). The purpose of Congress, as declared 
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in latter Act (see 41 Stat. L. 488), was to enable the 
railroads as a whole to furnish adequate transporta¬ 
tion service to the public, not to serve the interests 
of individual carriers, nor to provide for arbitration 
of disputes growing out of contractual relationships 


between carriers. (See Wisconsin Railroad Commis¬ 
sion v. Chicago, Burlington & Quincy Railroad Com¬ 
pany, 257 U. S. 563, 585, 589; New England Divisions 
Cases, 261 U. S. 1S4, 189; Dayton-Goose Creek Ifail- 
way Company v. United States , 263 U. S. 456, 478). 

Paragraph (4) requires no interpretation. b] t its 
terms, it has no application unless the parties them¬ 
selves have been unable to agree. 

The right to invoke its provisions is extended only 


to carriers other than the carrier owning or entitled 
to the enjoyment of terminal facilities. A carrier al¬ 
ready entitled to the enjoyment of the terminal facili¬ 
ties is thus by direct implication excluded from the 
category of carriers for whom the enjoyment of) the 
use may be commandeered. 


And, even where the use is condemned foif the 
benefit of a carrier not already entitled to its enjoy¬ 
ment, the jurisdiction of the Commission to fix the 
compensation is, by the express language of the stat¬ 
ute, wholly excluded where the carriers agree betjween 
themselves. The Commission in such case may require 


the use, but only “on such terms and for such com¬ 
pensation as the carriers affected may agree upop, or, 


in the event of a failure to agree , as the Commission 
may fix, etc.” The failure to agree is thus an express 
condition precedent to the exercise by the Commission 
of the power to fix the compensation. 

The power of the Commission to determine the 
terms and compensation for the use, therefore, is con- 
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lined to those cases where one of the carriers is not 
entitled to the use and where the carriers have not 
been able to agree between themselves, either by prior 
contract or bv agreement after the use has been or- 
dered. 

The language of Paragraph (4) is not confined to 
those cases where a condemnation petition is filed by 
a carrier. The Commission has the power of initiative. 
It can itself order the use, and then proceed, in the 
exercise of the power of eminent domain, to fix the 
compensation if the parties do not agree. Paragraphs 
(1) and (3) of Section 3 are likewise not dependent 
on the institution of a proceeding by a private party. 
The Commission may remove discriminations without 
application therefor. If Congress had intended to au¬ 
thorize the Commission to fix the compensation for 

carriers alreadv bound bv contract to a different com- 

* • 

pensation, Congress would not have limited the power 
of the Commission in the fixing of compensation to 
those cases where the parties fail to agree, because 
the parties, if satisfied between themselves with their 
contract, could completely checkmate any action initiated 
by the Commission. All they would have to do, after 
the Commission had ordered the use, would be to 
agree again upon the compensation to which they had 
alreadv agreed in the contract. 

If Congress had intended to give the Commission 
the power to set aside contracts already made, and to 
fix the compensation, regardless of such contracts, it 
would have made such intention clear, and it would 
not have left it to be extracted by a process of refined 
reasoning from provisions which are appropriate for 
ordinary proceedings in eminent domain as between 
parties who are unable to agree, and are wholly in- 



appropriate to the fixing of compensation by the Com¬ 
mission in disregard of the agreements of the parties. 

To paraphrase the language of Mr. Justice 
Holmes in Davis v. Pringle, 268 U. S. 315, 318: it is 
incredible that, after the use of language appropriate 
to parties not under contract with each other, Congress 
should have intended to smuggle in a provision to de¬ 
stroy solemn contracts of a proprietary nature by 
muffled words. 

Congress, in the Transportation Act, met a prac¬ 
tical situation in a practical way. It knew that rr|any 
of the railroads of the country had extensive terminals 
which other companies could not use, and which the 
public interest might require to be shared. It also 
knew that there were many other terminals, including 


all of those owned by the so-called terminal Com¬ 
panies, which were already used by a number of |car¬ 
riers under long-time contracts, upon the credif of 
which bonds had been issued and sold to the public. 
Congress recognized that the public interest mighj re¬ 
quire that the first class of terminals be opened dp to 
other carriers. The second class were already opened 
up to other carriers to the extent of the contract^ al¬ 
ready in effect, and could be opened up still further 
to accommodate other carriers not having the benefit 
of such contracts. The language used is appropriate 
to this end. It is not appropriate to any other. 

It shows that the intention of Congress was to 
give the Commission power, when it found it in. the 
public interest, to require the joint use of terminals, 
where no previous arrangement for such use existed 
and the parties themselves were unable to agree. 
Congress just as plainly did not intend to authorize the 
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Commission to stop in where contracts were already 
in effect providing for the joint use of terminal fa¬ 
cilities and the carriers interested were actually mak¬ 
ing joint use of such facilities—merely because one 
or more of the carriers might think that the contract 
which it had made was, perhaps, not as favorable to 
it as some other contract might have been. Congress 
intended that the Commission should be in a position 
to secure for the public the requisite service. It did 
not intend to make the Commission a court of equity 
to reform existing contracts nor a court of law to settle 
disputes between the carriers growing out of such 
contracts. 


Let us look at the appellants. 

Each of them is already entitled to the use of the 
facilities by virtue of a contract effective for a period 
of two hundred years (R. pp. 18, 63, 64). By virtue 
of the Operating Agreement, the franchise ordinance 
which is referred to in the Commission’s report (R. p. 
D9), the equitable ownership of the stock of the Ter¬ 
minal Company and the unity of ownership and con¬ 
trol effected by the Stock Trust Agreement (R. pp. 
137, 162), each of them is also in practical effect the 
owner of an undivided interest in the entire property 
of the Terminal Company. In view of the elaborate 
character of the organization and machinery for con- 
trol, the Terminal Company somewhat resembles a 
corporate trustee, holding legal title to the property, 
with the equitable title in the proprietary companies 
(Cf. Chicago , Milwaukee <& St. Paul Railroad Com¬ 
pany v. T)es Moines , etc., Railway Company , 254 IT. S. 
196). 

It is plain that neither of the appellants (them¬ 
selves proprietary companies) can be classed as “an- 
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other carrier/’ to which Paragraph (4) of Section 3 
gives the Commission power to extend the use of 
terminal facilities. It follows that the Commission 
has no power to fix the compensation to be paid by 
them. Its power in fixing compensation is limited to 
those cases where it requires the use. Where the 
parties already have the right of use, the statute is 
silent as to any right to fix compensation. The appel¬ 
lants, therefore, do not come within the class of car¬ 
riers for which the Commission has the power to! fix 
the compensation to be paid. 

If Congress had intended to give the Commis¬ 
sion any such power, it would have been perfectly 
simple to use appropriate language for that purpose. 
It would have been provided expressly, first, that the 
Commission should have the power to require the 
joint use of terminal facilities by any carrier, whether 
previously entitled thereto or not, and also the pjnver 
“to revise, readjust or ignore all existing contracts 

I 

between carriers relating to terminal facilities, apd to 
prescribe the terms and conditions upon which such 
carriers shall make joint use of the facilities owned 
by either or all of such railroads, or to the enjoyment of 
which either or all of such railroads bv | con- 
tract may be entitled, including the payments to 
be made and the services to be performed by either or 
all.” Congress would not have left such extraordi¬ 
nary powers to be inferred from general languag^. If 
Congress had intended to destroy solemn contracts, it 
would have made that intention plain. 

The cases cited from pages 16 to 19 of appellants’ 
brief (Point I (1.)) have no application. While, in 
some instances, contracts which undertake to control 
for all the future a matter which falls within the 
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regulatory police power of Congress will not stand in 
the way of the exercise of Congress’ paramount 
powers, the rule is not applicable to contracts un¬ 
related to the carrier’s duties as a common carrier. 
Even where tliev are related to the carrier’s 
duties as a common carrier, they will not be 
ignored unless they clearly entrench upon an ex¬ 
press provision of an act of Congress or upon a 
power clearly given by an act of Congress. The cases 
cited by appellants are all of the latter character. The 
contracts involved undertook to control the action of 
the carriers in respect to their duties as common car¬ 
riers and in respect to matters regarding which Con¬ 
gress not only had the power to legislate, but had 
actually legislated, and had conferred express powers 
upon the Interstate Commerce Commission. 

In Interstate Commerce Commission v. Los 
Angeles , 280 U. S. 52, the Court held that the Inter¬ 
state Commerce Commission had no power to require 
the construction of a union station bv railroad com- 
panies. After various attempts to bring about the 
construction of a union station, the City of Los 
Angeles brought a proceeding before the Interstate 
Commerce Commission, asking that the railroads be 
ordered bv the Commission to construct and use such 
a station. The Commission held that it was not em¬ 
powered by Congress to make such a requirement. 
The Supreme Court of the United States denied man¬ 
damus. The Court construed various general pro¬ 
visions of the Act, which it was claimed conferred the 
power, and held that a power of this character, affect¬ 
ing as it would the important property interests of 
the railroads; must rest upon express language, and 


that it could not be fabricated out of general expres¬ 
sions. The Court says: 

“In weighing the effect of the Transportation 
Act, it should be noted that in this important 
measure affecting associations between interstate 
carriers of a compulsory character, there is no¬ 
where express authority for the establishment of 
union passenger stations, compulsory or other¬ 
wise” (1. c. 67). 


“There are cases in the state courts in which 

by virtue of statutory provision railroads are re- 
. *■ 

quired expressly to unite in a passenger station, 
if determined by Commissioners appointed by the 
Court or by a Railroad Commission. * * *; but 

there is no federal case in which is built up out 
of such words as those, which we find in the 
Transportation Act of 1920, authority for requir¬ 
ing such a station. 

1 

Without more specific and express legislative 
direction than is found in the Act, we cap not 
reasonably ascribe to Congress a purpose to com¬ 
pel the interstate carriers here to build a union 
passenger station in a city of the size and extent 
and the great business requirements of i Los 
Angeles. The Commission was created by Con¬ 
gress. If it was to be clothed with the power 
to require railroads to abandon their existing sta¬ 
tions and terminal tracks in a city and to com¬ 
bine for the purpose of establishing in lieu thereof 
a new union station, at a new site, that power we 
should expect to find in congressional legislation” 
(1. c. 67, 68). 


“A proper statute would seem to require de¬ 
tailed directions, and we should expect the inten¬ 
tion to be manifested in plain terms and pot to 
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have been left to be implied from varied regu¬ 
latory provisions of uncertain scope. It would 
be a monumental work and one requiring the most 
extensive Exercise of expert engineering and rail¬ 
road construction. It would make possible great 
changes of much importance in the plans of every 
citv and in the rearrangement and mutations of 
railroad property and public and private business 
structures everywhere. We find no statutory prep¬ 
aration for the organization of such machinery” 
(1. c. 69). 

******* 

“If Congress had intended to give an ex¬ 
ecutive tribunal unfettered capacity for requisi¬ 
tioning investment of capital of the car¬ 
riers and the purchase of large quantities of land 
and material in an adverse proceeding, we may 
well be confident that Congress would have made 
its meaning far clearer and more direct than in 
the present meager provisions of the Transporta¬ 
tion Act. The suggestion of complainants is that 
out of provisions for local union of main tracks 
and switching tracks ice should use our imagina¬ 
tions and develop them into provisions for giant 
union passenger stations” (1. c. 70). 

Interstate Commerce Commission v. Oregon-Wash- 
ington River Navigation Company, 288 U. S. 14, in¬ 
volved an order of the Interstate Commerce Commis¬ 
sion, which required the OregonAVashington River 
Navigation Company “to extend its line of railroad 
now terminating near Burns, Oregon, from or near a 
station thereon designated as Crane, Oregon, to a con¬ 
nection with the Cascade Line of the Southern Pacific 
Company at or near Crescent Lake, Oregon” (1. c. 
22). The Court held that the order exceeded the 
Commission’s powers and should, therefore, be set 


oo 
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aside. The Commission had based its order up)on 
Paragraph (21) of Section 1 of the Transportation Act 
(49 U. S. C. A. Sec. 1 (21)), which, along with Para¬ 
graphs (18) to (20) of Section 1 forbidding extensions, 
construction of new roads or abandonments without 
the order of the Commission, was added by the Trans- 
portation Act of 1920 (41 Stat. L. 456, 476). By 
Paragraph (21), the Commission was given power to 
require any carrier “to provide itself with safe ^nd 
adequate facilities for performing as a common far¬ 
rier its car service, as that term is used in this 
chapter, and to extend its line or lines.’’ The C(i>urt 
held that the phrase, “and to extend its line or linos,” 
must be construed in its context, that the extensions 
mentioned had to do with car service, and that | the 
clause was not intended to create a wholly independent 
subject of jurisdiction. The Court says: 

“* * * j n {} ie proviso the furnishing of 

facilities and extension of lines are blended as 
belonging in a single class. We should expect, 
if Congress were intending to grant to the Com¬ 
mission a new and drastic* power to compel 1 the 
investment of enormous sums for the develop¬ 
ment or service of a region which the carrier had 
never theretofore entered or intended to serve, 
the intention would he expressed in more than a 
clause in a sentence dealing with car service .i As 
said in Interstate Commerce Commission v. United 
States ex rel. Los Angeles, 280 U. S. 52, 70, 50 S. 
Ct. 53, 57, 47 L. Ed. 163: j 

4 If Congress had intended to give an execu¬ 
tive tribunal unfettered capacity for requisition¬ 
ing investment of capital of the carriers and the 
purchase of large quantities of land and material 
in an adverse proceeding, we may well be confident 
that Congress would have made its meaning far 
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clearer and more direct than in the present 
meager provisions of the Transportation Act.' 

Moreover, if tlie purpose were that claimed 
by the Commission, support should be found in 
legislative history. But none has been called to 
our attention” (i. c. 35, 36). 

* ****** 

“There is another consideration which sup¬ 
ports the construction adopted. Our duty is to 
construe the statute, if fairly possible, so as to 
avoid not onlv the conclusion that it is unconsti- 
tutional, but also grave doubts upon that score’' 
(1. c. 40). 

Bo here the appellants have not pointed to any 
legislative history nor any reports of committees deal¬ 
ing with the Transportation Act of 1920, which in the 
slightest degree support their interpretation of Sec¬ 
tion 3. 

In State of Texas v. Eastern Texas /?. 7?. Co ., 258 
IT. S. 204, it was held that Paragraphs (18) to (20) of 
Section 1 of the Interstate Commerce Act did not author- 
ize the Interstate Commerce Commission to control 
the abandonment of an intrastate railroad, whose situ¬ 
ation and ownership were such that interstate and 
foreign commerce could not be burdened or affected by 
a discontinuance of its business. The Court savs with 
reference to the paragraphs of the Act relied on: 

,* * They contain some broad language, 

but do not plainly or certainly show that they are 
intended i to provide for the complete abandon¬ 
ment of a road like the one we have described. 
Onlv by putting a liberal interpretation on gen¬ 
eral terms can they be said to go so far. Being 
amendments of the Interstate Commerce Act thev 


I 

I 


ox 

oo 

are to be read in connection with it and with other 
amendments of it. As a whole these acts show 
that what is intended is to regulate interstate and 
foreign commerce and to affect intrastate com¬ 
merce only as that may be incidental to the effec¬ 
tive regulation and protection of commerce of 
the other class. * * * And ] ia d fh ere been a 
purpose here to depart from the accustomed path 
and to deal with intrastate commerce as such in¬ 
dependently of any effect on interstate and for¬ 
eign commerce, it is but reasonable to believe that 
that purpose would have been very plainly de¬ 
clared. This was not done” (1. c. 217, 218). 

In Chesapeake and Potomac Telephone Company 
v. Manning , 186 U. S. 238, 1. c. 248, the Court says: 

“Again, while a legislature may prescribe 
regulations for the management of business of a 
public nature, even though carried on by private 
corporations with private capital and for private 
benefit, the language of such regulations will nor be 
broadened by implication. In other words, there is 
no presumption of an intent to interfere with the 
management by a private corporation of its prop¬ 
erty any further than the public interests require, 
and so no interference will be adjudged beyond the 
clear letter of the statute.” 

Furthermore, it is apparent from reading the ap¬ 
pellants’ intervening petitions that they are not really 
seeking a remedy under Paragraph (4) of Section 3. 
They do not want an order requiring their use of the 
facilities and the ascertainment of compensation “on 
the principle controlling compensation in condemna¬ 
tion proceedings.” They want something very 'dif¬ 
ferent. They want a revision of the Operating Agree¬ 
ment and a readjustment and reapportionment of j the 
fixed charges among the various proprietary companies. 
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They ask for an order which will place the use and terms 
of use ‘‘on a fair, just and equitable basis among such 
parties in accordance with and in proportion to the use 
made thereof by the various parties'’ (intervening peti¬ 
tion of the Kansas City Southern, K. p. 93). 

ACT SHOULD NOT BE SO CONSTRUED AS TO RAISE GRAVE 

CONSTITUTIONAL QUESTIONS. 

Even if there were ambiguitv in the language, 
there would be no difficulty in reaching its proper in¬ 
terpretation. To interpret it as appellants advocate 
would at onc£ raise grave constitutional questions. 

"We expect to show later that they would be in¬ 
superable. It is enough here that they are serious. It 
is a thoroughly settled principle of statutory construc¬ 
tion that an interpretation which would render a stat¬ 
ute unconstitutional or of doubtful constitutionality 
will never be adopted if any other interpretation is 
permissible (United States v. Delaware & Hudson 
Company, 213 U. S. 366, 407; State of Texas v. Eastern 
Texas R. R. Co., 258 U. S. 204, 217). 

“Acts of Congress are to be construed, if pos¬ 
sible, in such a way as to avoid grave doubts of 
this kind” (Lewellyn v. Frick, 268 U. S. 238, 251). 

“We do not discuss the question whether it 
(Congress) could do so if it tried, as nothing short 
of the most explicit language would induce us to 
attribute to Congress that intent” (Federal Trade 
Commission v. American Tobacco Company, 264 
IT. S. 298, 337). 

If Congress had intended to confer upon the Com¬ 
mission the right to destroy contract relationships be¬ 
tween railroad companies, upon which their rights of 
property are established, and upon the faith of which 




monev for the construction of facilities has been bor- 
rowed from trusting investors, Congress would have so 
provided. It would not have left any such extraor¬ 
dinary power to be inferred from language authoriz¬ 
ing the condemnation of trackage rights generally, ;nor 
from general language directed against discrimina¬ 
tion bv carriers. 

APPELLANTS' CONSTRUCTION RENDERS ACT IN 
VIOLATION OF FIFTH AMENDMENT. 

The construction put upon the Act by appellants 
makes the Act unconstitutional. It plainly amount^ to 
a deprivation of the property of this appellee, of jthe 
other proprietary companies, and of the holders of 
the bonds sold by the Terminal Company. 

“* * * The powers possessed by the Com¬ 

mission are delegated- by Congress under, and are 
to be exercised in conformity with, the constitu¬ 
tional grant of authority to regulate interstate 
and foreign commerce’’ ( United States v. Chicago, 
Milwaukee, St. Paul arid Pacific Bailroad Com¬ 
pany, 2S2 U. S. 311, 1. c*. 324). 

“* * * We need scarcely repeat what this 

court has more than once said, that the poweii to 
regulate interstate commerce, great and para¬ 
mount as that power is, cannot be exerted in Vio¬ 
lation of any fundamental right secured by otjher 
provisions of the Constitution. Gibbons v. Og&en, 
9 Wheat. 1, 196; Lottery Case, 188 U. S. 321, 3i)3” 

(Adair v. United States, 208 U. S. 161, 1. c. 180). 

OPERATING AGREEMENT IS PROPERTY. 

(a) The Operating Agreement is a contract which 
establishes valuable proprietary rights as between the 
parties to it, and unquestionably is property (Adkins 
v. Children’s Hospital, 261 U. S. 525, 545; Coppage v. 
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Kansas, 236 U. S. 1; Allgeyer v. Louisiana, 165 17. S. 
578; Missouri-Kansas-Texas B. B. Co. v. Oklahoma, 
271 U. S. 303; United States v. Chicago, etc., Bailroad 
Company, 282 1 U. S. 311, 327; Green v. Edwards, 31 R. 
I. 1, 77 Atl. 188; People v. Kempner, 139 X. Y. S. 440 
(affirmed 208 X. Y. 16. 101 X. E. 794); Western Massa¬ 
chusetts Co. v. Hilton, 5S X. Y. S. 996). 

Of course, it is possible that Congress might au¬ 
thorize the taking of contract rights as well as phys¬ 
ical property for public use, but, in such event, the 
Fifth Amendment would require that just compensa¬ 
tion should be ascertained and paid for the destruc¬ 
tion of the contract rights (See Of field v. New York, 
etc., Co., 203 U. S. 372, where a statute authorizing a 
railroad company to condemn the interest of a minor¬ 
ity stockholder was considered; see also Monongahela 
Navigation Company v. United States, 148 U. S. 312; 
Adair v. United States, 20S U. S. 161; United States 
v. Chicago, etc., Bailroad Company, 282 IT. S. 311). 

The parties to the Operating Agreement would, 
therefore, be entitled to compensation for the acquisi¬ 
tion or destruction of their property rights. 

The Act, however, contains no provision for con¬ 
demning contract rights nor providing compensation 
therefor, and appellants, by their interpretation of the 
Act, deny that the Act contemplates their condemna¬ 
tion or the payment of compensation for them. 


BONDHOLDERS ENTITLED TO DUE PROCESS OF LAW. 

(b) The trustee in the Terminal Company’s 
First Mortgage is a party to the Operating Agree¬ 
ment, and the Operating Agreement has been assigned 
to and pledged with the trustee by all of the parties 
to the Operating Agreement as security for the First 
Mortgage bonds of the Terminal Company (R. pp. 18, 



49, 53). The contract rights of the bondholders are 
vested rights, and the cases above cited under the pre¬ 
ceding point apply equally here. 

In addition, neither the trustee in the mortgage nor 
the bondholders were parties to the proceeding before 
the Interstate Commerce Commission and could not be 
made parties since the Interstate Commerce Act gives 
the Commission jurisdiction only over carriers. It 
does not give the Commission jurisdiction over the pri¬ 
vate rights of individuals, banks and other corpora¬ 
tions. 

The first principle of due process of law is notice 
and an opportunity to be heard ( Davidson v. New Or¬ 
leans, 96 U. S. 107; JIagar v. Reclamation District , ill 
U. S. 708; Coe v. Armour Fertilizer Works > 237 Uj S. 
413). 

In Coe v. Armour Fertilizer Works, supra, the 
Court says, with reference to the Fourteenth Amend¬ 
ment : 


“which requires at least a hearing or an oppoi 
nity to be heard in order to warrant the taking 
one’s property (1. c. 423). 


tu- 

of 


“Xor can extra-official or casual notice, o t a 
hearing granted as a matter of favor or discre¬ 
tion, be deemed a substantial substitute for ^he 
due process of law that the Constitution requires 
(1. c. 424). 

********* 

“ ‘This notice must be provided as an essen¬ 
tial part of the statutory provision and not 
awarded as a mere matter of favor or grace’ ” (1. 
c. 425). 

Due process of law in the Fifth Amendment tas 
the same meaning as in the Fourteenth Amendment 
(Twining v. New Jersey, 211 IT. S. 78, 101). J 
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Even if the trustee and the bondholders had 
had notice, their interest in the mortgage is 
property, which is protected by the due process 
clause and cannot be taken without just compensa¬ 
tion. “It is fundamental that a mortgage or trust 
deed securing an indebtedness is ‘property’ within the 
meaning of the Constitution of the United States" 
(Illinois Trust & Savings Bank v. City of Des Moines, 
224 Fed. 620, 621). 

In Bradley v. Light cap , 195 U. S. 1, the Supreme 
Court savs, with reference to the contract rights of a 
mortgagee: 

“Confessedly, subsequent laws which in their 
operation amount to the denial of rights accruing 
by a prior contract, are obnoxious to constitu¬ 
tional objection * * * (1. c. 19). 

“But, reading the Act as the view of the Su¬ 
preme Court compels us to do, as taking away her 
right to maintain her possession, we are of opin¬ 
ion that it materially impairs the obligation of her 
contract and deprives her of property without due 
process" (1. c. 24). 

Appellants’ argument (pages 36 and 37 of their 
Brief) that it makes no difference to the bondholders 
whether the Operating Agreement is maintained or 
not, is palpablv fallacious. The bondholders are en¬ 
titled to the full benefit of the covenant of every 
party to the Operating Agreement that it will pay the 
principal and interest of the bonds, even if every 
other partv should be insolvent or out of existence 
(see Article IT. Section 1 of the Operating Agreement, 
especially Paragraphs (a), (b) and (f) (B. pp. 25, 
26) ). They are entitled to hold the Kansas City South¬ 
ern and the Chicago Great Western, which are solvent 
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companies, for the full amount of their proportionate 
part of principal and interest (R. p. 26), and thqir 
proportionate part, or the whole, of any amount which 
may be payable on account of the default of any otljer 
company (R. p. 26). They cannot be relegated to! a 
claim upon whatever amount the Terminal Company 
may happen to collect from the M-K-T or some com¬ 
pany in the hands of receivers. They are entitled to 
the full benefit of the covenants of the parties which 
made them. 


COMMISSION CANNOT EXERCISE STRICTLY JUDICIAL POWER. 

(c) An attempt to remake the Operating Agree¬ 
ment as between the parties and as to the trustee 
would amount to a reformation of the contract. 

Article III, Section 2, of the United States Con¬ 
stitution reposes in the judicial power all contro¬ 
versies “in law and equity.” Only a court of equity 
has power to reform a written contract (Lumber 
Under writers v. Rife, 237 U. S. 605). 

The legislative branch of the government cofild 
not, without violating this constitutional provision, ex¬ 
tend this power to an administrative tribunal (Kil- 
bourn v. Thompson, 103 U. S. 168). 

III. 

Mandamus Does Not Lie for Other Reasons. 

The order actually entered bv the Commission 
is merely an order of dismissal. It does not re<fite 
that the dismissal is for want of jurisdiction (R. p. 
135). The record furnishes support for a conclusion 
that the Commission did actually exercise jurisdiction, 
even though the report of the Commission finds no 
statutory power to grant the relief prayed. 
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The dismissal may also he justified because the 
intervening petitions did not comply with Rule II (1) 
3 of the Rules of Practice of the Interstate Commerce 
Commission, which expressly provides: 

‘‘Leave will not be granted except on allega¬ 
tions reasonably pertinent to the issues already 
presented and which do not unduly broaden 
them.” 

The appellants are also guilty of laches sufficient 
to preclude them from relief by mandamus. 

However, we leave these questions for discussion 
by other appellees, as we submit that the Commission 
was wholly without power to grant the relief prayed 
and that mandamus should be refused on that ground. 

IV. 

Conclusion. 

On the whole record, it is plain that the Commis¬ 
sion was without statutory power to grant the appel¬ 
lants the relief asked for in their intervening petitions, 
that if any Act of Congress had attempted to grant 
such a power, it would be clearly unconstitutional, and 
that mandamus does not lie against the Commission. 
The judgment of the Supreme Court of the District of 
Columbia should, therefore, be affirmed. 

Respectfully submitted, 

! 

Samuel W. Sawyer, 
John H. Lathrop, 
George 0. Pratt, 
Attorneys for Appellee , 
Kansas City Terminal 
Bailivay Company. 

Lawrence H. Cake, 

Of Counsel. 
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INDEX. 


Statement 


pge 
1 


Appellants have not been guilty of laches in this case and the 
writ should not be denied on that ground. 2 

The case is not moot. 7 


The Commission declined to take jurisdiction and refused to 
determine the issues presented by appellant’s intervening 
petitions . v.. 

The law conferred upon the Commission power and jurisdic¬ 
tion to determine the issues raised by appellants interven¬ 
ing petitions filed with it. 


11 


15 


Conclusion 
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IN THE 


Court of Appeals of the 
District of Columbia 

April Term, 1933. 


No. 6068 


Special Calendar. 


THE UNITED STATES OF AMERICA, ex rel. CHICAGO GREAT 
WESTERN RAILROAD COMPANY, and THE KANSAS CITY 
SOUTHERN RAILWAY COMPANY, 

Appellants, 


INTERSTATE COMMERCE COMMISSION, ATCHISON, TOPEK^ AND 
SANTA FE RAILWAY COMPANY, THE CHICAGO, ROCK ISLAND 
AND PACIFIC RAILWAY COMPANY, et al., 

Appellees. 


REPLY BRIEF ON BEHALF OF APPELLANTS. 

MAY IT PLEASE THE COURT: 

Briefs have been filed herein by appellees Interstate 
Commerce Commission, Kansas Citv Terminal Rail- 
way Company, and The Atchison, Topeka and Sant<^. Fe 
Railway Company, The Chicago, Rock Island and Pa¬ 
cific Railway Company, Union Pacific Railroad (Com¬ 
pany, Chicago, Burlington & Quincy Railroad Company, 
and Missouri Pacific Railroad Company. These biriefs 
have presented argument which requires some replk\ 
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In addition to argument upon the real issue in the 
case, which is the question of the Commission’s jurisdic¬ 
tion, some minor points are raised in some of the briefs. 
We shall first deal with these points. 

I. 

APPELLANTS HAVE NOT BEEN GUILTY OF LACHES IX THIS CASE 

AND THE WRta SHOULD XOT BE DENIED OX THAT GROUND. 

The brief of the Commission, at pages 45, et seq., de¬ 
votes some space to the argument that the delay of ap¬ 
pellants in starting this action constitutes such laches as 
to justify this Court in sustaining the judgment of the 
lower court, and there is similar suggestion at page 42 
of the brief filed by the Terminal Company. 

There are two sufficient reasons why laches should not 
prevail as a defense to this action. The first is that in 
no answer filed by any appellee is the defense of laches 
raised. In some jurisdictions it may not be necessary 
to raise this defense in an answer (See Moore v. Nickey, 
133 Fed. 289, 293; Sullivan v. Portland , 94 IT. S. 806, 811), 
but in the District of Columbia the practice and plead¬ 
ing is largely prescribed by a code, which in Section 
213, Title 24, under Part II, Mandamus, provides: 

‘‘The defendant, by the day named in such order, 
unless for cause shown the court shall extend the 
time, shall file an answer to such petition, fully set¬ 
ting forth all the defenses upon which he intends to 
rely in resisting such application, which shall be 
verified by his affidavit.” 

Laches is essentially a defense and it would seem to 
follow that since it was not set up as such in any an¬ 
swer filed herein, it may not now be urged as justifying 
the decision of the lower court. 

A further complete answer to the claim of laches ap- 
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pears upon the face of the facts. It is true that Con¬ 
siderable periods of time elapsed between the steps t^ken 
in the proceedings before the Commission and in cojurt. 
The report of the Commission was made on November 

10, 1925 (Rec., 94), and from that time until the spring 
of 1931, nothing was done in the case before the Com¬ 
mission by any party (Rec., 10). Appellants’ petitions 
for rehearing were filed with the Commission in April 
and May, 1931, and were denied on June 1, 1931 (I^ec., 
10). The petition in this case was tiled May 31, |933 
(Rec., 2). Laches cannot be claimed in this Court! be¬ 
cause of appellants’ delay in tiling petitions for rehear¬ 
ing with the Commission, so that the claim must be based 
upon the lapse of two years between the denial by the 
Commission of appellants’ petitions for rehearing and 
the starting of this action. 

The controlling circumstance is that during this pe¬ 
riod there was no change whatever in the conditions un¬ 
der which the property of the Terminal Company was 
used by appellants and the railroad appellees (Rec., 5, 6, 

11, 240, 241). As is stated in the record (Rec., 241) the 
same basis of payment prevails now as in 1925. It fol¬ 
lows that no appellee has been prejudiced by appellants’ 
failure to start this suit at an earlier date, and this be¬ 
ing so, the doctrine of laches has no application. If any 
such damage has resulted, it has been imposed upon ap¬ 
pellants and the other smaller users of the Terminal 
Company’s facilities. 

It is well settled that the mere passage of time Jloes 
not constitute laches. Bunch v. United States, 252 Fed. 
673, 677, 678; Spiller v. St. L. & S. F. R. Co., 14 ted. 
(2d) 284, 288, affirmed 274 U. S. 304; Kansas City South¬ 
ern R. Co. v. May, 2 Fed. (2d) 688, 689; Southern Pacific 
Company v. Bogert, 250 U. S. 483, 448-490. There is no 
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statute of limitations applicable to the action which ap¬ 
pellants seek to compel and, this being true, laches has 
no function. Bunch v. United States, supra; Williamson 
v. Monroe, 101 Fed. 322; Broatch v. Boysen, 175 Fed. 
702, 707; Brun v. Mann, 151 Fed. 145, 154. 

Moreover, appellants now have and in the past have 
had a continuing right to a decision by the Commission 
upon the merits of issues presented to it, and under these 
circumstances it has been held that the doctrine of laches 
does not apply. Amy v. City of Galena, 7 Fed. 163, 166; 
United States v. Board of Auditors, etc., 28 Fed. 407, 
409; Bedgisoff v. Cushman, 12 Fed. (2d) 667, 668. In 
cases where lapse of time has not prejudiced any party 
to the litigation, the claim of laches has been uniformly 
unsuccessful. Chapman v. Douglas, 107 IT. S. 348; Chis- 
icell v. Johnston, 299 Fed. 681, 6S9; Spiller v. St. L. & 
S. F. B. Co., 14 Fed. (2d) 284, 2SS; Kansas City South¬ 
ern B. Co. v. May, 2 Fed. (2d) 688-689. 

A decision of this Court affirming the order of the lower 
court on the ground of laches would preclude a deter¬ 
mination by this Court of the Commission’s jurisdic¬ 
tion, and since it may at least be claimed that the Com¬ 
mission has the jurisdiction claimed for it, such a de¬ 
cision might well deny to appellants that justice to which 
they are entitled. The doctrine of laches should never 
be applied when its application operates to defeat jus¬ 
tice. Thus in Bunch v. United States, 252 Fed. 673, 677, 
the court said: 

“The doctrine of laches is an equitable principle, 
which is applied to promote, but never to defeat, 
justice.” 

On this point see also: Williamson v. Monroe, 101 Fed. 
322, 330; Spiller v. St. L. & S. F. B. Co., 14 Fed. (2d) 284, 
affirmed 274 U. S. 304; Kansas City Southern B. Co. v. 
May, 2 Fed. (2d) 688, 698; Brun v. Mann, 151 Fed. 145. 
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Appellants have never acquiesced in the wrong which 
they claim was inflicted upon them. From November 10, 
1925, when the Commission’s report was issued, until 
March, 1931, no action was taken by any party to the 
case instituted by the Missouri-Kansas-Texas Railroad, 
nor did the Commission set the case down for heaping. 
In May, 1931, appellants filed their petitions for rehear¬ 
ing, reasserting their claimed rights and refuting any 
claim of acquiescence by them in what the Commission 
had done. Southern Pacific Company v. Bogert, 2^0 U. 
S. 483. 

Thus, every consideration points to the conclusion that 
the claim of laches now presented to this Court should 
be overruled, not only because it is a defense not avail¬ 
able to appellants under the pleadings, but also because 
the facts do not justify its application. If it is sustained, 
appellants may perhaps be denied legal rights, the pres¬ 
ent recognition of which will impose no burdens upon 
appellees which would not have been imposed upon them 
had such rights been recognized as long ago as 1925. 

In its brief, the Commission has cited some case$ said 
to support its argument, but all of these cases ar^ dis¬ 
tinguishable upon the facts. Thus, in A rant v. Lane, 249 
U. S. 267 (p. 46, Commission’s brief) the allowance of 
the writ might have required the double payment of sal¬ 
aries, thus imposing an unrecoverable loss upon thd Gov¬ 
ernment. In the Matter of Eastern CJierokees, 220 U. S. 
83, the fund with respect to which the writ was s pught 
had been almost entirely distributed and the allowance 
of the writ might have caused the Government to make 
double payments. 

In Ex Parte American Steel Barrel Company, 330 U. 
S. 35, the petitioners delayed their petition from April, 
1912, until February, 1913, during which time the judge 
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whose jurisdiction was attacked had exercised continu¬ 
ous jurisdiction, making many orders and rulings in re¬ 
spect of which it was claimed the lack of jurisdiction ex¬ 
isted. In United States v. Blair, 293 Fed. 846 (p. 47, Com¬ 
mission’s brief) the allowance of the writ would have 
created what this Court described (p. S48) as “endless 
and needless confusion” and the real purpose of the tax 

laws would have been measurablv defeated. 

* 

Xor is there anything in the facts stated in the Com¬ 
mission's brief (p. 47) which affects the conclusion this 
Court ouuht to reach. The issue of additional securities 

I 

by the Terminal Company subsequent to November 10, 
1925, is wholly irrelevant. As we pointed out in our main 
brief (pp. 36, 37), there is nothing in the relief requested 
by appellants from the Commission which would affect 
in anv wav the securitv of anv bonds issued bv the Ter- 
minal Company. 

Xor has the delay prejudiced the Commission. It is 
true that since this case was decided in the lower court 
the Commission has made an order in the proceedings 
before it. It is equally true, however, that any further 
hearings before the Commission which might have been 
necessary on the issues now raised by appellants, would 
have been largely on issues of law, and would have been 
necessary no matter when appellants’ right to such hear¬ 
ings might be established. This results from the fact 
that the relief requested by appellants is based upon 
somewhat different legal principles than those upon 
which the Missouri-Kansas-Texas based its claims. 

We submit that the decision in Thorpe, et al . v. Wil¬ 
liam Filene’s Sons Co., 40 Fed. (2nd) 269, states the 
rule to be applied in this case. The case at bar is an 
action at law, and in the case cited, it is held that the 
doctrine of laches has no application to actions at law 
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since it is only a defense to the extent that it create]? an 
estoppel. Continuing, the court said at page 269: 

“The basis of estoppel is deceptive or mislead¬ 
ing conduct by the plaintiff on which the defendant 
has relied to his injury. Simmons v. Burlington, etc. 
Buy. Co., 159 U. S. at page 291, 16 S. Ct. 1, 49 L. 
Ed. 150; Ward v. Sherman, 192 IT. S. 168, at page 
177, 24 S. Ct. 227, 48 L. Ed. 391. Mere delay by the 
plaintiff may constitute such laches as will deprive 
him of equitable relief, but I am aware of no case 
in which it has been held to constitute a defense to 
an action at law, except, of course, under the stat¬ 
ute of limitations/ ’ 

Again, on page 270, the court said, referring to tint ac¬ 
tions of the plaintiffs in the suit before it: 

“They have, however, on the defendant’s owifi af¬ 
fidavits done nothing active to mislead or decei/e it, 
nothing which would justify saying that their con¬ 
duct has been so deceptive as to make it inequitable 
to permit their action to be pressed. They are much 
like persons who have watched a trespasser go to 
and fro over their property for many years yvith- 
out making efforts to stop him, and who at last take 
action. The principle of estoppel has never been ex¬ 
tended to such cases. To do so would amount to 
amending the statute of limitations.” 

The claim of laches was accordingly overruled, and 
the same action should be taken in the case at. bar. 


THE CASE IS NOT MOOT. 

It is faintly suggested by the Terminal Company (p. 
11 of its brief), that since the Commission has macje an 
order in the proceedings before it, which order disposes 
of the issues raised by the Missouri-Kansas-Texas jRail- 
road Company, this case has become moot. No authori¬ 
ties are cited in support of the suggestion and no such 
argument is made by any other appellee. 
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TVe submit that the entry of an order does not make 

this case moot. The decision of the Commission is not 

/ 

final in the sense that a court judgment becomes final. 

i 

It is not actually a judgment. It is always subject to re¬ 
hearing, on petition or on the Commission’s own motion, 
and may always be set aside and the proceeding re¬ 
opened. Moreover, the rights asserted by the appellants 
in their intervening petitions to the Commission were 
peculiar to them, and they are entitled to an adjudica¬ 
tion of those rights regardless of what may have been 
done with respect to the claim of the Missouri-Kansas- 
Texas Railroad Company. 

The application of the Missouri-Kansas-Texas Rail¬ 
road Company to acquire the right to use the facilities 
of the Terminal Company involved a number of ques¬ 
tions. One was whether the Missouri-Kansas-Texas 

i 

Company should use the Terminal Company’s facilities 
except in conformity with the provisions of the operat¬ 
ing agreement between the Terminal Company and the 
companies using its facilities. Another was the question 
of whether the Operating Agreement was fair to the Mis¬ 
souri-Kansas-Texas Company. Another, raised by the 
intervention of the small users, was whether the Operat¬ 
ing Agreement was fair to the small users, that is, 
whether the charges imposed upon them were unduly 
discriminatory against them. Another question raised 
by appellants was whether the Missouri-Kansas-Texas 
Company could acquire the right to use the Terminal 
Company’s facilities on terms more favorable than were 
imposed upon the small users. Appellants and the other 
small users were directly interested in the answers to 
each of these questions, and the evidence in the case 
bore directly upon them. 

It will be observed that while appellants were inter¬ 
ested in the answers to all the foregoing questions, the 
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Missouri-Kansas-Texas was not directly interested in the 
decision of any issues except those raised by its appli¬ 
cation. So far as appellants were concerned, the issues 
in which tliev were interested were raised by their in- 

v " . i 

tervening petitions, and we lay aside the suggestion of 
the Terminal Company (p. 42 of its brief) that th4 dis¬ 
missal of those petitions was justified because they un¬ 
duly broadened the issues. The petitions were received 
and filed, and were not dismissed because of noncompli¬ 
ance with anv rule of the Commission. 


The Commission has now decided the issues on the ap¬ 
plication of the Missouri-Kansas-Texas Company, and 
it has also held that it had no jurisdiction to grant the 
relief prayed for by the small users, including appel¬ 
lants. If it lias such jurisdiction, it is its duty under 
the intervening petitions, and upon its own motion as 
well, to hear and determine the question as to whether 
there is a discrimination in favor of the large user^ and 
against the small users of the Terminal Company’s fa¬ 
cilities. Until this question of jurisdiction has beeh de¬ 
termined the case is not moot, so far as appellants’ 
rights are concerned. It has been held in many cases 
that where an intervening petition in an action ai; law 
or in equity is dismissed on the ground that it doe|$ not 
state a cause of action, the intervener mav review such 
judgment on a writ of error. United States v. North¬ 
western Development Co., 203 Fed. 960; In Re Michi¬ 
gan Central R. R. Co., 124 Fed. 727; Illinois Steel Com¬ 
pany v. Ramsey, 176 Fed. 853; Automobile, etc. Co^p. v. 
United States, 39 Fed. (2d) 288. I 

We do not cite these cases on the theorv that this 
mandamus case is a proceeding to review a decision ijnade 
by the Commission on the merits. On the contrary, we 
contend there has been no decision on the merits, and 
we only wish an order compelling the Commission to 
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make one. The eases are cited for the purpose of show¬ 
ing that where a party has been permitted to intervene 
in a case, and a decision has been made against him, 
he has a right to pursue any proper remedy in the pro¬ 
ceeding in which he was permitted to intervene. He 
does not lose that right because there mav have been 
no appeal by the original parties in the proceeding. This 
is also true in litigation involving orders of the Commis¬ 
sion. In Interstate Commerce Commission v. Oregon - 
Washington B. c£- N. Co., 288 U. S. 14, the right of the 
Commission, an intervener in the lower court, to a deci¬ 
sion on the merits, was upheld, although the United 
States, the statutory defendant, had refused to appeal. 

Also, as we have said, it is a legal obligation of the 

i 

Commission to compel the discontinuance of charges 

made bv a carrier which which are undulv discrimina- 
♦ * 

torv in favor of some carriers and against other carriers. 
There is presented in this case, therefore, a question of 
public interest. It is the duty of the Commission to in¬ 
vestigate such a question, and if it fails to perform its 
duty on the assumption that it has no jurisdiction, the 
right of an intervener to such an investigation and a de¬ 
cision thereon ought not be denied on the ground that 
the case has been disposed of on other issues. 4 C. J. 
576, Notes 81-S2-83, Sec. 2383; Southern Pacific Termi¬ 
nal Company v. Interstate Commerce Commission , 219 
U. S. 498: Southern Pacific Company v. Interstate Com¬ 
merce Commission, 219 U. S. 433; United States v. Trans- 
Missouri Freight Association, 166 U. S. 290. 

If the Commission should hear appellant’s claims on 
their merits, a decision would require little or no addi¬ 
tional evidence. A complete record has already been 
made and any further hearings would relate almost en¬ 
tirely to questions of law. A decision disposing of this 
case on any issue other than that of the Commission’s 



jurisdiction would require a repetition of all steps t^ken 
in the proceedings up to this time. Such procedure would 
cause substantial delay, large expense, and would serve 
no good purpose. 


III. 


THE COMMISSION DECLINED TO TAKE JURISDICTION ANlj) RE¬ 
FUSED TO DETERMINE THE ISSUES PRESENTED BY APPEL¬ 
LANTS' INTERVENING PETITIONS. 

This point is dealt with in our main brief at pag^s 10 
to 15, inclusive, and is an important matter for deter¬ 
mination. The powers of a court in connection with the 
issuance of writs of mandamus are immaterial under 
the facts in this case. What the Commission actuallv 

i 

did is to be drawn from what is said in its report oi| No¬ 
vember 10, 1925. That report seems to us to conclusively 
demonstrate that there was no decision on the merits, 
but at pages 19 to 23, inclusive, of the Commission’s 
brief, it is nevertheless argued that the Commission ad¬ 
judicated the merits of the issues presented by appel¬ 
lants’ intervening petitions tiled with it. 

All of the other appellees agree in effect, that the 
Commission denied its jurisdiction and have filed b|riefs 
supporting the argument that it did not have jurisdic¬ 
tion. In the brief of the Terminal Company, at pasje 41, 
it is said: 

“The record furnishes support for a conclusion 
that the Commission did actually exercise jurisdic¬ 
tion, even though the report of the Commission [finds 
no statutory power to grant the relief prayed.” 

This is a contradiction in terms, as a decision oij the 
merits could not have been made in the absence of stat¬ 
utory power to proceed. On page 7 of the same br .ef it 
is said, citing pages 112 to 116 of the record, that the 
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Commission was clearly of the opinion that it did not 
have power to grant the relief prayed by the interven¬ 
tions, and on the same page it is said that the case was 
decided on demurrer, which necessarily means that there 
was no decision on the merits. The brief concludes with 
the statement (p. 42) that the Commission did not have 
statutory power to grant the relief requested by appel¬ 
lants. 

Similar statements appear in the brief tiled by the 
other railroad appellees. At page 6 thereof it is said 
that the Commission determined that it could not grant 
the relief sought by appellants. At the bottom of page 
13 and on page 14 of the same brief there is a denial of 
power in the Commission. The heading on page 24 de¬ 
nies power in the Commission to grant the relief re¬ 
quested by appellants, and in conclusion, it is said at 
page 40 that the Act to Regulate Commerce does not con¬ 
fer upon the Commission power to grant such relief. 

It onlv remains to deal with the argument made bv 
the Commission with respect to this point. This argu¬ 
ment consists entirely of assertion, in so far as the re¬ 
port of the Commission is concerned. There is no ref¬ 
erence to any language in the Commission's report sup¬ 
porting the claim that it exercised jurisdiction, nor is 
there any explanation of the repeated statements in the 
report that the Commission was unable to find in the 
law authority to deal with the issues presented to it by 
appellants. 

The claim advanced apparently is that by construing 
the law in such fashion as to deprive itself of jurisdic¬ 
tion, the Commission assumed jurisdiction. Such an ar¬ 
gument defeats itself and confuses a construction of law 
made in the exercise of jurisdiction and which construc¬ 
tion of law compels the refusal of relief, and a construe- 
tion of law which prevents the exercise of jurisdiction. 
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A construction of law made in the exercise of juris¬ 
diction but which compels the refusal of relief is illus¬ 
trated in B. A. & P. By. Co. v. United States, 290 IF. S. 
127, cited by the Commission at pages 22 and 23 oi its 
brief. In that case, the law specifically conferred juris¬ 
diction upon the Commission to determine the amount of 
the deficit, if any, to which the railroad was entitled. jThis 
determination of fact required a construction of the 
word “deficit”. The Commission took jurisdiction of 
the case, and in the exercise of such jurisdiction first con¬ 
strued the appropriate statute in such a way that the 
complaining railroad was held entitled to a payment 
which was actually made. Thereafter on rehearing it 
was held to have been entitled to no payment. 

As the court points out (p. 136), in dealing with that 
case on the merits, “the Commission was required tc de¬ 
cide many things besides the meaning of the term deficit 
or the amount thereof.” Construing and applying the 
appropriate statute was merely one element which en¬ 
tered into the determination of the amount to which the 
railroad was entitled. As the court further said (p. ^42), 
referring to the particular act under which the Commis¬ 
sion was then proceeding: 

“Under this legislation whether a claimant seek¬ 
ing relief has a requisite standing is a question go¬ 
ing to the merits and its determination is an exer¬ 
cise of jurisdiction.” 

No such situation is presented in the case at bar. In 
this case all the Commission did was to hold that un¬ 
der the law it could not consider the merits of appellants ’ 
claims. That is precisely what it did in Interstate Com¬ 
merce Commission v. Humboldt Steamship Company, 
224 U. S. 474, which case illustrates a construction of 
law which prevents the exercise of jurisdiction. In that 
case, as in this one, the Commission received a petijtion 
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and then held that the statute upon which the claim was 
based did not authorize it to exercise jurisdiction. Speak¬ 
ing of what the Commission there did, the court said that 
there might be a jurisdiction to determine the posses¬ 
sion of jurisdiction, and with reference to the duties and 
obligations of the Commission further said at page 484: 

“It may act of its own motion in certain in¬ 
stances,—it may be petitioned to move by those hav¬ 
ing rights under the act. It may exercise judgment 
and discretion, and it may be, cannot be controlled 
in either. But if it absolutelv refuse to act, denv its 
power, from a misunderstanding of the law, it can¬ 
not be said to exercise discretion. Give it that lati¬ 
tude and yet give it the power to nullify its most es¬ 
sential duties, and how would its nonaction be re¬ 
viewed ? 77 

Continuing, the court said at page 485: 

“In the case at bar the Commission refused to 
proceed at all, though the law required it to do so; 
and to so do as required—that is, to take jurisdic¬ 
tion. not in what manner to exercise it—is the effect 
of the decree of the court of appeals, the order of 
the court being that a peremptory writ of mandamus 
be issued directing the Commission ‘to take juris¬ 
diction (j>f said cause and proceed therein as by law 
required. 7 In other words, to proceed to the merits 
of the controversy, at which point the Commission 
stopped, 77 

because it held that the statute gave it no jurisdiction 
to proceed. Precisely the same situation obtains in the 
case at bar, for here also the Commission onlv gave to 
appellants 7 contentions that consideration which it 
thought necessary in order to conclude, as it says (Rec., 
116) that it was unable to find the requisite power or 
authority in any provision of the act to go further in 
the case. Such consideration, however, did not consti¬ 
tute an exercise of jurisdiction. In Miguel v. McCarl, 
decided by the Supreme Court of the United States on 
March 5, 1934, the court approved the holding in Roberts 
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v. United States, 176 U. S. 221, that every statute requir¬ 
ing- action by an officer requires construction to some ex¬ 
tent, but that such construction does not make the obli¬ 
gation to act less mandatory. 

We submit that the Commission may not now be heard 
to defend this case upon the argument that it decided 
the proceedings before it on the merits. The language 
of its own report must control, and, as we have pointed 
out, it is significant that all parties to this case, except 
the Commission, agree in effect that the conclusions of 
the Commission were based upon a finding of no juris¬ 
diction; in fact, the briefs of all other appellees ar^? en¬ 
tirely directed to the proposition that the Commission 
was right in holding that it did not have such jurisdic¬ 


tion. 

IV. 

THE LAW CONFERRED UPON THE COMMISSION POWER ANij) JU¬ 


RISDICTION TO DETERMINE THE ISSUES RAISED BY APPEL¬ 
LANTS' INTERVENING PETITIONS FILED WITH IT. 

The real issue in this case is the power and jurisdic¬ 
tion of the Commission, and this question is seriously 
argued in each of the three briefs filed on behalf of ap¬ 
pellees. All of these briefs, however, fall into the (frror 
of confusing the issues in this case with the merits of the 
case presented to the Commission. Because of this, ipuch 
of the argument presented by appellees is based upoiji the 
alleged iniquity of appellants in seeking to escape, so 
appellees say, from the obligations of a contract executed 
by them. Whether or not this action is so iniquitous as to 
debar appellants from relief on the merits remains to be 
seen. In any event it is not a matter for decision 
in the case at bar. 
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As a branch of the argument made by them, appellees 
persist in saying that appellants are asking the Commis¬ 
sion to revise tlie Operating Agreement and insist that the 
Commission has no such power, (p. 3 of Terminal brief; 
p. 19 of Railroad brief.) We dealt with this matter at 
pages 18 and 19 of our original brief, where we pointed 
out that this view, also adopted by the Commission, is 
a mistaken one. The Commission may not have power 
to rewrite the Operating Agreement, but the point is im¬ 
material, for if a discrimination exists in fact, it can¬ 
not be justified by the existence of that agreement. Our 
position in this respect is well set out in the dissenting 
opinion of Commissioner Eastman (Rec., 129). 

It is further argued that the Commission has no power 

to disturb the present Operating Agreement as it is a 

property right, and that such action on its part would 

deprive the Terminal Company and the other users of 

its facilities of their constitutional rights. This matter 

is dealt with at pages 16 to 19, inclusive, of our main 

brief. It will be observed that the Commission itself did 

not base its decision on this ground, inasmuch as it held 

(Rec., 114) that if it had jurisdiction to proceed, the 

existence of the contract would not deprive it of that 

jurisdiction. The doctrine of the cases cited by us in 

our main brief has been reaffirmed as recently as March 

* 

5, 1934 by the United States Supreme Court in the case 
of Nebbia v. New York , Xo. 531 of the October term 1933, 
in which case the court said: 

“Under our form of government the use of prop¬ 
erty and the making of contracts are normally mat¬ 
ters of private and not of public concern. The 
general rule is that both shall be free of govern¬ 
mental interference. But neither property rights 
nor contracts rights are absolute; for government 
cannot exist if the citizen may at will use his prop¬ 
erty to the detriment of his fellows, or exercise his 
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freedom of contract to work them harm. Equally 
fundamental with the private right is that of j the 
public to regulate it in the common interest.” 

Nothing is better settled than the principle that if 
the Operating Agreement produces a discrimination 
against the small users of its facilities, the existence of 
that agreement will not justify the continuance of such 
discrimination. 


Appellees also confuse the status of appellants as Own¬ 
ers of stock of the Terminal Company with their status 
as common-carrier users of its terminal facilities. As 
we have pointed out (p. 20 of our main brief) there is no 
necessary relation between the two. There are manv in- 
stances of one railroad owning the stock of another rail- 
road, but using no part of its facilities. Appellees \ ar¬ 
gument seems to be that since appellants own part of the 
capital stock of the Terminal Company, they have there¬ 


by become obligated to pay the same part of its taxes and 
interest, a theory of corporate law which is at least novel. 
No cases are cited in appellees’ briefs in support of this 
proposition, and it rests upon assertion of counsel. 


To show how far afield appellees argument has t^ken 
them, we refer to the statement on page 17 of the brief 


for the Santa Fe, where it is said that if the measure of 


investment and ownership were placed upon a user bjasis, 
the voting power of each proprietary line would change 
monthly with the use it made of the terminal facilities. 
It is then said that the Commission has no powejr to 


make an order producing such a result. So far ag we 
know, no one has ever suggested such a result. It is orig¬ 
inal with counsel. At no time have the railroads at }Kan- 


sas City made the same percentage use of the facilities 
of the Terminal Company, yet by virtue of their ^qual 


ownership of stock, each railroad has an equal voij^e in 
its management. They would continue to have the fame 


i 
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voice, for the same reason, if the interest and taxes of 

_ i 

the Terminal Company were distributed on a user basis, 
as its operating expenses are now and have always been 
distributed. 


There is also considerable argument by appellees that 
if the Commission has the jurisdiction which we claim, 
and if it should exercise it as we claim it should be ex¬ 
ercised, there will be a serious prejudice to the holders 
of the securities of the Terminal Company who were not 
parties to the litigation before the Commission. Thus, 
at pages 40 and 41 of the brief for the Terminal Com¬ 
pany it is said that the bondholders are entitled to the 
covenant of every party to the Operating Agreement that 
it will pay the principal and interest of the bonds, even 
if all other parties should be insolvent. Perhaps suf¬ 
ficient has been said on the point (pp. 36, 37, our main 
brief), but we repeat that there is no occasion for the 
solicitude shown by appellees for the bondholders. The 
bonds of the Terminal Company and the interest on those 
bonds, as well as the taxes, are payable by the Terminal 
Company, and so long as they are paid, it is no concern of 
the bondholders or tax collectors where the money comes 
from. If the charges of the Terminal Company, including 
its interest obligations and taxes, are paid by the users of 
its facilities on a user basis, the bondholders and taxing 
bodies will receive their money just as certainly as if 
those charges were paid on a numerical basis. 


Furthermore, as has been pointed out by all parties to 
this case, the Operating Agreement provides that if a 
default is made by any user of the Terminal Company 
facilities in the payment of amounts that it should pay, 
it loses its right to use the facilities, and the other users 
must make up the deficit. Thus, if default were made 
by every user of the facilities of the Terminal Company 
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except appellants, they would have to pay all the obliga¬ 
tions of the Terminal Company, so long as they vjere 
able, either on a user basis or on a numerical basis. Ap¬ 
pellants have never proposed any change in this situa¬ 
tion. The security of the bonds and other obligations of 
the Terminal Company is equally good, no matter on 
what basis or how the Terminal Company acquires the 
money with which to pay those obligations. 

There is also some argument, at pages 24 to 28, in¬ 
clusive, of the brief tiled by the Commission, to the effect 
that a decision of the Commission on the merits, mad^ in 
the exercise of its jurisdiction, may not be corredted 
through mandamus. The argument is based upon the 
assumption that in its report of November 10, 1925, the 
Commission passed upon the merits of appellants’ claim. 
This is an error in fact, and since the Commission did 
not pass upon the merits of appellants’ claims, the point 
is not in issue. 

With respect to the power of the Commission ur^der 
paragraph (4) of Section 3, it is argued by all appellees 
that the Commission does not have the jurisdiction for 
which we contend because, as stated by the Commission 
at page 30 of its brief: 

“The provisions for compensation and the meth¬ 
ods which are prescribed for fixing it all indicate 
that the allowance of the use by the owning carrier 
is involuntary.” 

In the brief of the Terminal Company, it is said (p. 
25) that rights under the paragraph can only be invoked 
by a carrier not entitled to the use of terminal facilities. 
In the brief of the other railroad appellees, it is said (p. 
9) that the paragraph does not apply to a carrier having 
ownership of and the right to use terminal facilities, 
and that there must be a failure to agree upon te^ms 
and conditions of use. Appellees err, however, in as- 
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sinning that involuntary use means only physical use. A 
use of terminal property by another railroad than the 
owner may be involuntary on the part of the owning rail¬ 
road, not because it is unwilling that the using railroad 
shall actuallv run its engines over the terminal 
property, but because the payment therefor, in the 
opinion of the owning railroad, is insufficient. This 
was precisely the issue before the Commission in C. & A. 
R. Co. v. T. I\ IF. 7?. Co.. 146 I. C. C. 171, cited at page 
35 of our main brief. It was also the only issue pre¬ 
sented by the application of the Missouri-Kansas-Texas 

Railroad Company to the Commission in the litigation 

1 

which gave rise to this case. The Terminal Company 
was at all times willing that its terminal facilities should 
be used bv the Missouri-Kansas-Texas Railroad. The 
only point of difference between them was the amount 
to be paid for such use, and that was the only real issue 

submitted to the Commission and decided bv it. 

•/ 

Even if paragraph (4) of Section 3 of the act con¬ 
templates the use of compulsion upon the owner of the 
terminal facilities, this compulsion may be with re¬ 
spect to compensation as well as with respect to physi¬ 
cal use. Doubtless appellants will always be afforded 
the right to use the facilities of the Terminal Company, 
provided they pay the amounts required by the Operat¬ 
ing Agreement, but no argument has been presented 
which justifies the conclusion that the required compul¬ 
sion may not result from a fixing of compensation as 
well as from a requirement of physical use. 

And as the matter now stands, there is no real agree- 

i 

ment between appellants and the other railroads at Kan¬ 
sas City with respect to the use to be made by appellants 
of the facilities of the Terminal Company because of the 

i 

existing disagreement as to the payment to be made for 
such use. True, appellants signed the operating agree- 
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ment, but they now assert its unfairness and illegality, 
just as the Missouri-Kansas-Texas Railroad did. 

With respect to the jurisdiction of the Commission un¬ 
der paragraph (1) of Section 3, the only argument is 
that this paragraph does not relate to the relations be¬ 
tween railroad companies (Commission brief, p. 44; Ter¬ 
minal brief, p. 15; Railroad brief, p. 25). It is ^aid 
to relate only to the relations between shippers on the 
one hand and railroads on the other hand, and the Com¬ 
mission's conclusion to this effect (183 I. C. C. 771) is 
cited in the Commission’s brief (p. 45). 

i 

The plain words of the paragraph do not sustain {his 
conclusion. The paragraph prohibits any common Car¬ 
rier from making or giving any undue or unreasonable 
preference or advantage to any particular person, com¬ 
pany, firm, corporation or locality, or from subjecting 
any particular person, company, firm, corporation or lo¬ 
cality to any undue or unreasonable prejudice or disad¬ 
vantage in any respect. The Terminal Company is Cer¬ 
tainly a common carrier subject to the act, and it is 
equally certain that appellants are corporations. ! If, 
therefore, the present arrangement at Kansas City as 
between the Terminal Company^ on the one hand pid 
appellants on the other, subjects appellants to anyjun- 
due or unreasonable prejudice or disadvantage in ^ny 
respect, it would seem plain that the Commission has 
full jurisdiction to deal with the matter. On this point, 
there is no occasion for adding anything to the lan¬ 
guage of Commissioner Eastman in his dissenting opin¬ 
ion (Rec., 126). True, the Commission may find that no 
such discrimination or prejudice exists, but that is for 
it to determine on the merits. Deciding that questiop is 
not an obligation resting upon this court. 

With respect to paragraph (3) of Section 3, the afgu- 


ment made by appellees concedes that the paragraph ap¬ 
plies to the relations between railroads, but goes to the 
point that the jurisdiction which we say the Commission 
has is of so unusual and far reaching a nature that it 
must have been specifically conferred in appropriate lan¬ 
guage; that in the absence of such language such power 
does not exist. AVe submit that this argument is not 
well founded; in fact, it is based upon an entire miscon¬ 
ception of the position occupied by appellants and of the 
power which we asked the Commission to exercise. To 
support the argument, appellees cite the Los Angeles 
Case, 280 U. S. 52, the Oregon-W ashington Railroad & 
Navigation Com pang Case, 2S8 U. S. 14, and the Eastern 
Texas Railroad Com pang Case, 258 t T . S. 204. 

Those cases have no application to the case at bar. In 
all of them substantial new rights were claimed to have 
been conferred upon the Commission, not in express 
terms but by implication and inference. The powers 
which the Commission was claimed to have were of the 
broadest type and were new in every sense of the word. 
Sustaining the Commission’s jurisdiction in those cases 
would have conferred upon it powers far in excess of 
any that it had theretofore claimed or exercised; powers 
which would have given it control over the expenditure 
of vast sums of money; powers which would have con¬ 
stituted a clear infringement upon the right of a cor¬ 
porate management. Xo such situation is presented in 
the case at bar. 

Paragraph (3) of Section 3 has not been changed since 
the enactment of the Act to Regulate Commerce. Among 
other things, it definitely prohibits a discrimination in 
rates, fares and charges as between common carriers 
subject to the act. Xo one has ever contended that if 
such discrimination exists in fact, the Commission does 
not have power to prohibit it. The power has been ex- 
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ercisecl so many times that it is surely beyond dispute. 
It matters not how the discrimination arises or upon 
what basis it rests. If it is a violation of the law, a mat¬ 
ter which the Commission has power to determine,! that 
body has power to order its discontinuance. Thep*e is 
nothing new or startling in such an exercise of jurisdic¬ 
tion. As is said in the Los Angeles Case, 280 U. S. 52, 
at page 62, the Commission, while denying its jurisdic¬ 
tion, was careful to point out that no question of dis¬ 
crimination or preference had been presented to it. 

Appellees apparently concede this, as they must, but 
seek to negative the concession bv arguing that even if 
a discrimination exists, an order requiring its removal 
would be invalid, because it would require a change in 
the present method of paying the interest and tax charges 
of the Terminal Company, as fixed by the Operating 
Agreement, thus depriving appellees of their constitu¬ 
tional rights. The argument assumes the sanctity of the 
Operating Agreement under all circumstances, a conclu¬ 
sion not supported by the law. 

It is further suggested that the ‘ 4 rates, fares and 
charges 7 ’ referred to in paragraph (3) of Section 3 of 
the act are only those required to be filed with the Com¬ 
mission in tariffs under Section 6, and that since the 
charges under the Operating Agreement are not so filed, 
any discrimination resulting from their imposition can¬ 
not be corrected by the Commission. This argument 
also rests only upon the assertion of counsel and is bad 
in reason. Appellees’ theory apparently is that the dis¬ 
crimination of which we complain, if there is such ^ dis¬ 
crimination, cannot be prohibited because it results from 
the operation of a contract. This conclusion again as¬ 
sumes the sanctity of the Operating Agreement under all 
circumstances and is in plain contradiction of the law. 
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The purpose of the Act to Regulate Commerce was to 
eliminate every form of discrimination and inequality 
(see cases cited at p. 23 of our main brief). There is no 
exception of discrimination resulting from the operation 
of contracts for the use of terminal facilities. As stated 


by the court in the Transit Commission Case, 289 U. S. 
121, 125, the Commission has declared that 

“the reasonableness of a joint facility rental is a 
matter of public interest, as well as one affecting 
the operations of the carriers.’’ 


The joint facility rental there in question was estab¬ 
lished by contract and not by tariff, just as in the case 
at bar. Thus, the argument of appellees on this point 
creates an exception not contained in the statute; limits 
the application of the law to a field much narrower than 
that which the Supreme Court has said it occupies, and 
gives to the Operating Agreement an immunity which it 
cannot possess under the law. 


Conclusion. 

As we have said, the argument presented by appel¬ 
lants on the issue of the Commission’s jurisdiction so 
confuses the facts to be passed on by the Commission 
with the law relating to its jurisdiction that it is difficult 
to sort out that part of the argument which should be 
answered to this Court. The only point here involved is 
whether or not the Commission has jurisdiction. There 
is no issue as to how it should exercise that jurisdiction. 

The question of appellants’ alleged laches and the 
claim that the case is moot are minor issues, susceptible 
of complete answer. Certainly, they should not control 
the decision herein. That the Commission did denv its 
jurisdiction is admitted, in effect, by all parties except 
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the Commission, and definitely appears from the lan¬ 
guage of its report. 

There remains the real question of whether it ha^ ju¬ 
risdiction under paragraphs (1), (3) and (4) of Section 
3 of the act. On this issue we submit that the language 
of those paragraphs is convincing when considered in 
connection with the numerous decisions of the Supreme 
Court stating the purposes of the Act to Regulate Com¬ 
merce and sustaining the Commission’s jurisdiction in 
all cases where the jurisdiction was necessary to ef¬ 
fectuate the purposes of the law. Particularly is it con¬ 
vincing when it is considered that jurisdiction has been 
exercised by the Commission in cases similar in prin¬ 
ciple, and was apparently not exercised in this case be¬ 
cause of a confusion of thought into which the majority 
of the Commission fell. 

i 

AVe submit that the decision of the lower court should 
be reversed and the issuance of the writ required. 

Respectfully submitted, 

Ralph M. Shaw, 

F. H. Moore, 

A. F. Smith, j 

F. H. Towner, 

Attorneys for Appellants. 

Hamilton & Hamilton, 

Of Counsel. 


